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IN THE 
UNITED STATES DISTRICT COURT 
For the District of Columbia 


HOLDING A PROBATE COURT 


In Re: ESTATE OF 


MABEL ESPEY HILL, Also known as Administration 
Mabel E. Hill and Mabel Hill, No. 113985 
Deceased 


ORDER FOR LETTERS OF ADMINISTRATION, 
D. B. N., C. T. A. 

Upon consideration of the petition of Mildred H. Kim- 
ball and Margaret Ann Espey for letters of administration, 
d.b.n., c.t.a., filed herein the 15th day of September, 1966, 
and it appearing that Henry F. Kimball, Sr., duly appointed 
and qualified as Executor herein, died July 21, 1966, leav- 
ing the administration and distribution of this estate 
not completed, and that the petitioners, who are the only 
residuary legatees, are the only persons interested, it is, 
by the Court, this 16th day of September, 1966, 


ADJUDGED, ORDERED AND DECREED: That peti- 
tioners Mildred H. Kimball and Margaret Ann Espey be and 
are hereby appointed Administratrix, D.B.N., C.T.A., of the 
Estate of Mabel Espey Hill, also known as Mabel E. Hill and 
Mabel Hill, Deceased, in the place and stead of Executor 
Henry F. Kimball, Sr., Deceased, and that Letters of Admin- 
istration, D.B.N., C.T.A., be granted and shall issue to said 


JA 2 


Administratrix Mildred H. Kimball and Margaret Ann Espey, 
D.B.N., C.T.A.; provided they first file their undertaking in 
the penal sum of One Thousand Dollars ($1000.00), with 
surety approved by the Court, conditioned for the payment 
of debts, claims, damages and legacies as provided in Title 
20, Section 304, of the District of Columbia Code, 1961, 
as amended, and provided further that they first file the 
power of attorney required of non-residents. 


/s/ Alexander Holtzoff 
Judge. 


[Filed March 1, 1967] 


PETITION FOR RULE TO SHOW CAUSE WHY 
DISCOVERY AND DELIVERY OF ASSETS 
SHOULD NOT BE ORDERED 


Your petitioners, Mildred H. Kimball and Margaret Ann 


Espey, Administratrix, De Bonis Non, Cum Testamento An- 
nexo, of the Estate of Mabel Espey Hill, Deceased, afore- 
said, seek this Court’s aid in the administration and liquida- 
tion of this Estate, and respectfully represent unto the 
Court as follows: 


1. On the 16th of September, 1966, this Honorable Court 
granted to petitioners Letters of Administration, D.B.N., 
C.T.A., on the above-entitled Estate, and petitioners have 
duly qualified as such by taking their oath of office and 
giving the required undertaking. Petitioners succeeded to 
the duties and rights of Henry F. Kimball, Sr., who died 
July 21, 1966, and who had been appointed, and quali- 
fied on May 25, 1965, as Executor of the Last Will and 
Testament of the above-named Decedent, who died May 
4, 1965. 

2. This Court has jurisdiction over petitioners and the 
relief they seek under Section 20-1503, D.C. Code, 1961, 
as amended, inasmuch as petitioners, as Administratrix, 
D.B.N., C.T.A., believe and thereupon aver that the ar- 
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rangement and scheme of the Washington Wholesale Drug 
Exchange, a corporation, and its board of directors, here- 
inafter collectively designated “Exchange” and “Respond- 
ent,” by their by-laws and actions thereunder, hereinafter 
alleged, constitute an artful, inequitable and unfair conceal- 
ing and screening of Decedent’s Estate’s fair share and in- 
terest in the net worth of the Exchange based upon Dece- 
dent’s one share of the capital stock thereof, and of the 
proper share of the estate of other members who may own 
a share of common stock in the same status as Decedent’s 
share, all for the inequitable and unfair benefit of the Ex- 
change and their surviving common stock shareholders. The 
Exchange are not independent fee simple owners of their 
assets against the interests of their stockholders, but hold 
and manage their assets as fiduciaries of and for their stock- 
holders. 


3. The only unliquidated assets of this Estate are its 
Stock Certificates 95 and 272 of the Respondent Exchange, 
as follows: 


A. Certificate 95, dated December 8, 1924, certifies that 
Decedent ‘“‘Mabel E. Hill” is the owner of one share of the 
capital stock of the Exchange, of the par value of $200.00, 
hereinafter designated “Common stock” in accordance with 
the Exchanges’ by-laws. Said Exchange issues only one share 
of common stock to a member thereof. Decedent’s one 
share is and always has been in the possession of the Ex- 
change, so that Decedent could not, and your petitioners 
cannot, sell it, except to the Exchange in accordance with 
the Exchange’s inequitable by-laws as hereinafter alleged 
and for far less than its book or true value. Said Common 
Stock Certificate 95 is not assigned by the signature of De- 
cedent or anyone else. No one, including the Exchange’s 
secretary under By-Law Article 10, Sec. 10.03(7), herein- 
after alleged, has any authority or power of attomey to as- 
sign or transfer Decedent’s common stock share, except 
such as petitioners may have as Administratrix, D.B.N., 
C.T.A., of Decedent’s Estate, as officers of this Court. A 
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copy of said Certificate 95 is attached hereto and made part 
hereof by this reference, marked Petitioners’ Exhibit A. 
Petitioners have possession of the Exchange’s written 
acknowledgment, dated December 8, 1924, that decedent 

is the owner of one membership share therein. A copy of 
said acknowledgment is attached hereto and made part here- 
of by this reference, marked Petitioners’ Exhibit A-1. De- 
cedent’s one share of common is Class A (voting) stock. 


B. Certificate 272, dated December 5, 1924, certifies 
that Decedent “Mabel E. Hill” is the owner of thirty-seven 
shares of the Exchange’s preferred stock of the par value 
of $100.00 each, carrying dividends of 8% per annum. Pe- 
titioners have possession of said Preferred Stock Certificate 
272, which shows on its face that 


“The Preferred stock shall be redeemable at any 
time, after three years from date of issue at par plus 
accumulated dividends thereon, if any, and the hold- 
ers of any of said Preferred stock shall on three 
months notice to the Treasurer of this Corporation, 
receive the par value of said stock plus the accumu- 
lated dividends, if any, thereon.” 

A copy of said Certificate 272 is attached hereto and made 
part hereof by this reference, marked Petitioners’ Exhibit 
B. On said Certificates 95 and 272 Decedent had, and peti- 
tioners now have, equitable interests in the assets of the Ex- 
change, of which the Exchange hold legal control and own- 
ership as to outsiders, subject to their fiduciary duties to 
treat petitioners and their interests equitably and fairly, but 
the Exchange abuse possession of Decedent’s Certificate 95, 
and their legal control and ownership of the Exchange’s as- 
sets, in an attempt to force petitioners to come to them 
and surrender said common stock share for $600.000 when 
its book value is about $4,591.93 and its true value is at 
least $5,500.00. 


4. The Washington Wholesale Drug Exchange, the Re- 
spondent, was incorporated in 1902 as, and remains, a cor- 
poration duly organized and existing under and by virtue 
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of the Laws of the State of Virginia. It is duly registered 
in the Office of the Recorder of Deeds of the District of 
Columbia, Corporation Division, and is authorized to do 
business in the District of Columbia. The principal office 
and business property of said Exchange are located at 33 
N Street, Northeast, Washington, D.C. 


5. The Exchange’s By-Laws, As Revised and Approved 
at the Stockholders’ Meeting held June 16, 1962, effective 
after Decedent’s rights in and on her share of common 
stock vested in her on December 8, 1924, contain the fol- 
lowing applicable provisions: 


ARTICLE 13 — RESTRICTIONS ON TRANSFER 
OF COMMON (VOTING) STOCK 


Sec. 13.01 The Common (voting) stock of the 
corporation shall be transferable only to the cor- 
poration, and each certificate therefor shall bear 
on its face these words: “By the mutual agree- 
ment of all stockholders this stock is transferable 
only to the corporation, on the terms and condi- 
tions fixed in its By-laws.” 


ARTICLE 14 — REPURCHASE OF COMMON STOCK 


Sec. 14.01 Any owner of common (voting) or 
Common Class B (non-voting) stock may, at all 
times when the corporation shall be solvent, and 
without assigning any reason therefor, offer to sur- 
render and transfer his stock to the corporation. 
The Board of Directors shall have authority, in its 
discretion, to repurchase such stock for a sum of 
money equal to the then current issue price for 
such stock. 


Sec. 14.02 In the event the owner of a share 
of Common stock (whether voting or non-voting) 
of the corporation shall discontinue the conduct 
of a retail drug business, whether by reason of the 
death of the stockholder, the transfer or liquida- 
tion of the stockholder’s business, the dissolution 
of a corporate stockholder, or otherwise, the stock 
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owned by such stockholder shall be surrendered to 

the corporation and repurchased by it for a sum of 
money equal to the then current issue price of such 
stock. 


Sec. 14.03 When it shall come to the attention 
of the board of directors that an owner of Common 
stock (whether voting or non-voting) has disconti- 
nued the conduct of a retail drug business or has 
died, and the stockholder, his or its assigns, or the 
estate of a deceased stockholder, as the case may be, 
shall have failed to offer such stock for transfer to 
the corporation, the board, in its discretion and at 
any time thereafter, may direct the secretary to 
send written notice addressed to such stockholder, 
at his or its last address registered with the corpora- 
tion, requesting the surrender of said stock. If no 
response to such notice shall be received within thir- 
ty (30) days from the mailing thereof, the board 
may order the secretary to transfer such stock to 
the corporation, and thereupon there shall be set 


aside, in a separate fund, the repurchase price of 
such stock, which sum shall be held subject to the 
order of the stockholder, his or its assigns, or the 
estate of a deceased stockholder, as the case may be. 


ARTICLE 10— RESTRICTIONS ON ISSUANCE 
OF COMMON (VOTING) STOCK 


Sec. 10.01 No more than one share of the Com- 
mon (voting) stock of the corporation shall be issued 
to one person. The term “person”, for purposes of 
these by-laws, shall be deemed to include an individ- 
ual, a co-partnership, a corporation, and an unincor- 
porated business association. 


Sec. 10.02 No share of Common (voting) stock 
shall be issued to any person except the owner of a 
retail drug business, who shall have filed an applica- 
tion and been elected to membership in the corpora- 
tion, as hereinafter provided in these by-laws. 


Sec. 10.03 Any person desiring membership in 
the corporation shall make written application there- 
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for. Such application shall be recommended by two 
holders of Common (voting) stock of the corpora- 
tion, and shall be accompanied by the price then 
fixed for the issuance of a share of Common (vot- 
ing) stock. Such application shall be made on a 
form prescribed by the board of directors, which 
form shall include provisions reading substantially 

as follows: 


“The undersigned, being the owner of a retail 
drug business, hereby applies for membership in 
and for the purchase of one share of the Com- 
mon (voting) stock, par value $200, of The Wash- 
ington Wholesale Drug Exchange. If this applica- 
tion shall be accepted, it is agreed that — 


1. The undersigned shall become a voting 
member and the record owner of one share 
of the Common stock, par value $200, of the 
Exchange, and shall have the rights and privi- 
leges and shall be subject to the restrictions 
pertaining thereto, all as provided in the By- 


laws of the Exchange. 


2. The certificate covering such share of 
stock is hereby assigned by the undersigned 
to and shall be held in the possession of the 
Exchange, as collateral security for the satis- 
faction of all obligations of the undersigned 
to the Exchange for purchases made from it, 
all as more particularly set forth in the By- 
laws of the Exchange; but such assignment 
shall not affect the right of the undersigned 
to vote such stock until the same shall be duly 
declared surrendered and cancelled. 


3. Such stock shall be transferable only to 
the corporation, on the terms and conditions 
provided in its By-laws. 

4. The undersigned shall have the right to 
purchase from the Exchange merchandise of- 
fered for sale by it, and shall be entitled to 
certain deferred discounts in respect to such 
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purchases, which discounts shall be determined 
and paid pursuant to its By-laws. 


5. The undersigned agrees to accept and be 
bound by the existing By-laws and all By-laws 
hereafter regularly adopted by the stockhold- 
ers of the Exchange. 


6. The undersigned further agrees that upon 
the discontinuance, for any reason, of the con- 
duct of a retail drug business, the undersigned 
will surrender his said stock to the Exchange, 
on the terms and conditions provided in its By- 
laws. 


7. The Secretary of the Exchange is hereby 
irrevocably appointed as the attorney-in-fact 
of the undersigned for the sole purpose of ac- 
complishing any transfer to the corporation of 
the stock issued in the name of the undersigned. 


It is requested that such stock be issued and reg- 
istered in the name signed hereto and that, until 


changed by notice in writing to the Exchange, all 
notices to which the undersigned shall be entitled 
be sent to the address set forth below.” 


Sec. 10.04 Each such application for membership 
and stock in the corporation shall be filed with the 
board of directors, which, by a vote of not less than 
seven (7) directors in favor thereof, at any regular or 
special meeting, may accept the application and per- 
mit the issuance of such stock. When the board shall 
have acted on such application, it shall be the duty 
of the secretary forthwith to notify the applicant 
in writing of the action of the board, and if the ap- 
plication shall be denied the deposit submitted there- 
with shall be returned. 


ARTICLE 11— ISSUE AND REPURCHASE 
PRICE OF COMMON STOCK 
Sec. 11.01 It shall be the duty of the board of di- 
rectors, prior to December 3 Ist of each year, at a 
regular or special meeting, to fix and determine a 
fair and reasonable price at which each share of the 
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Common stock of the corporation shall be issued 
during the following calendar year, provided that 
no share thereof shall be issued for less than the par 
value thereof. Such price shall be recorded in the 
minutes, and in these by-laws may be referred to as 
the “current issue price”. 


Sec. 11.02 After July 1, 1952, no further shares 
of the authorized Common class B (non-voting) 
stock shall be issued. 


Sec. 11.03 The current issue price (determined 
as provided in Sec. 11.01) for the Common stock 
shall also be the purchase price to be paid by the 
corporation for each share of Common (voting) 
stock and each share of Common Class B (non- 
voting) stock surrendered to or repurchased by the 
corporation during the period for which such cur- 
rent issue price is effective. 


Sec. 11.04 The issue and repurchase price of Com- 
mon stock, as prescribed in this Article, shall be 
binding upon the corporation and each of its stock- 


holders, and their respective successors and assigns. 


6. Decedent received her said Exchange stock as the sole 
beneficiary under the Last Will and Testament of her hus- 
band, Walter R. Hill, who died October 15, 1924. Said Will 
was admitted to probate and record in this Court’s Admin- 
istration Case No. 32478 by its order signed November 19, 
1924. Said Walter R. Hill was a druggist and became in 
1902, the year the Exchange was incorporated, the original 
owner of said one share of its common stock, evidenced by 
Certificate 13, dated July 9, 1902, and also became the 
original owner of said thirty-seven shares of its preferred 
stock, evidenced by Certificate 34 for two shares, by Certi- 
ficate 111 for two shares, by Certificate 171 for two shares, 
and by Certificate 222 for thirty-one shares. Decedent, as 
executrix of said Will, surrendered said Walter R. Hill’s 
stock to the Exchange on December 1, 1924, in exchange 
for Decedent’s stock aforesaid. Decedent and her personal 
representatives never conducted a retail drug business, as 
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owner or otherwise, and under the above-quoted by-laws 
were and are not eligible to hold Decedent’s one share of 
common (voting) stock. Respondent Exchange has never 
attempted to recapture, seize or take over from Decedent 
or her personal representatives Decedent’s share of com- 
mon (voting) stock, although the Exchange was notified 
of Decedent’s death by letter of Executor Henry F. Kim- 
ball, Sr., dated July 12, 1965, and acknowledged receipt 
thereof by letter dated July 14, 1965 (Exhibit D). 


7. Petitioners are informed and believe, and therefore 
aver as follows: The net worth of the Exchange is at least 
$1,040,939.00. Such is their net worth according to their 
statements of financial affairs as of December 31, 1964, 
which the Exchange furnished, and which did not show 
any valuation for goodwill, nor allowance for the true mar- 
ket value of the Exchange’s land and building, which were 
shown to have low valuations. Copies of said financial 
statements are attached and made part hereof by this ref- 
erence, marked Petitioners’ Exhibit C. The Exchange have 
failed, neglected or refused to furnish statements showing 
their net worth as of December 31, 1965, although requested 
so to do. On July 14, 1965, the number of the Exchange’s 
outstanding shares of preferred stock was 950, each redeem- 
able or surrenderable for $100.00, so that $95,000.00 was 
applicable thereto, leaving $945,939.00 applicable to the 
common stock, without considering any value for good will 
or the true market value of its land and building. The num- 
ber of their outstanding shares of common stock on July 
14, 1965, was 206, so that each share thereof had a book 
value of about $4,591.93, and a true value of at least 
$5,500.00. The total value of Decedent’s common and pre- 
ferred stock is at least $9,200.00. (See Petitioners’ Exhibit 
D as to outstanding Exchange stock.) 

8. On July 14, 1965, the Exchange offered to redeem 
the Estate’s common stock single share for $600.00, as its 
then withdrawal value, as determined by the Exchange’s 
board of directors in the latter part of 1964, under Ex- 
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change By-law Article 11, hereinbefore alleged, and the Es- 
state’s preferred stock thirty-seven shares for $3,700.00, a 
total of $4,300.00, per letter of that date, a copy of which 
is attached and made part hereof by this reference, marked 
Petitioners’ Exhibit D. Decedent’s representatives have not 
accepted the Exchange’s inadequate and inequitable offer 
for two reasons, as follows: 


A. They waited to see whether the Exchange would at- 
tempt to call and confiscate, recapture, seize or take over 
Decedent’s common stock share under their artful and in- 
equitable by-laws and actions for the sum of $600.00 in 
accordance with its value as arbitrarily stated by the Ex- 
change in said letter, when its book value was about 
$4,591.93 and its true value was at least $5,500.00, and 


B. Decedent’s Estate and its beneficiaries have not been 
damaged or injured inasmuch as the Exchange has paid a 
$60.00 per year dividend on the common stock share in 
December of each year, including the year 1966, and has 


paid 8% per year dividends on the preferred stock in quar- 
terly sums of $74.00, including the $74.00 dividend pay- 
ment made in January, 1967. 


9. There are no agreements or contracts between Dece- 
dent, or her deceased husband and predecessor in interest, 
on one side, and the Exchange on the other side, limiting 
or restricting the money price or value of Decedent’s com- 
mon stock share, or what amount of money the Exchange 
shall pay for it upon surrender, or the interest in the Ex- 
changes’ net worth represented by Decedent’s single share 
of common stock. The Exchange has failed, neglected or 
refused to exhibit to Decedent’s representatives any such 
agreement signed by Decedent or her deceased husband, al- 
though requested so to do. The Exchange has no applica- 
tion or contract signed by Decedent or her deceased hus- 
band, or anyone in their behalf, containing the provisions 
required by Exchange By-Law Sec. 10.03(7). The Ex- 
change have refused to pay Decedent’s Estate more than 
$600.00 for her common stock single share. Decedent’s 
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common stock single share, being unrestricted by any con- 
tract fixing price or value, or limiting its interest in the Ex- 
changes’ net worth, and being transferable only to the Ex- 
change, entitles her Estate equitably to payment by the Ex- 
change of its book value of about $4,591.93, or true value 

of at least $5,500.00, without arbitrary reduction to a law 
price unilaterally fixed by the Exchange which are in a fi- 
duciary relationship to petitioners and their interests, and 
hold title to the Exchanges’ assets for the benefit of all its 
stockholders, not for themselves only. 


10. The Exchange has failed and neglected to exercise 
their inequitable by-law powers to call and redeem Dece- 
dent’s common stock single share for $600.00, and ter- 
minate dividends thereon, but have paid continuously and 
on time the dividends thereon which became payable after 
its issuance on December 8, 1924, and after Decedent’s 
death on May 4, 1965. 


11. Petitioners here offer to surrender to the Exchange 
Decedent’s Certificate 272 for thirty-seven shares of Ex- 
change preferred stock at the end of the current dividend 
quarter, on or about March 31, 1967, duly assigned to the 
Exchange by petitioners as Administratrix, D. B. N., C. T. A., 
upon payment to them as such of $74.00 for the quarterly 
dividend, and of $3,700.00 for the par value of said pre- 
ferred stock, a total of $3,774.00. 


12. The Exchange by and through their aforesaid by-laws 
and actions have inequitably and unfairly attempted to force 
Decedent’s representatives to surrender Decedent’s common 
stock share for $600.00 and suffer a loss of at least 
$5,000.00 in that 


A. The Exchange have waited for the pressure of the 
legal duty upon petitioners as Decedent’s personal represen- 
tatives, and upon Executor Henry F. Kimball, Sr., as offi- 
cers of this Court, to liquidate, settle and distribute Dece- 
dent’s Estate with deliberate speed, to force Decedent’s rep- 
resentatives to surrender Decedent’s common stock share 
to the Exchange for the low price of $600.00 which was 
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arbitrarily and unilaterally fixed by the Exchange without 
regard to the fair share or interest of such share in the as- 
sets and net worth of the Exchange. 


B. The Exchange did not fairly and properly execute 
their legal and equitable duties, as fiduciaries for all inter- 
ests affected by their actions, to stockholders in the posi- 
tion of Decedent owning one unrestricted common stock 
share, which override, supercede and transcend their art- 
fully contrived inequitable by-law duties and powers and ac- 
tions, for they arbitrarily violated their duty “to fix and de- 
termine a fair and reasonable price” for Decedent’s unre- 
stricted common stock share (and of every other unre- 
stricted common stock share) when they fixed the price 
of $600.00 therefor, which has no fair and substantial re- 
lationship to the fair share and interest of Decedent’s un- 
restricted common stock share in the net worth of the Ex- 
change which amount to about $4,591.93 by book value, 
and to at least $5,500.00 of true value. 


C. The Exchange violated their legal and equitable du- 
ties as fiduciaries for all interests affected by their actions, 
which override, supercede or transcend their artfully con- 
trived inequitable by-law duties and powers, when they un- 
justly attempted to apply to Decedent’s unrestricted com- 
mon stock share issued December 8, 1924, the same $600.00 
price fixed for sale of common stock shares under the re- 
strictive provisions of the application-contract required by 
Exchange By-Law Article 10 upon common stock shares 
sold under the Exchanges’ By-laws as refixed and approved 
at the Stockholders’ Meeting, held June 16, 1952, long after 
Decedent’s rights appertaining to her common stock share 
had vested in her. 


Wherefore, the premises considered, your petitioners pray 
as follows: 


1. That a Rule To Show Cause be issued by this Honor- 
able Court against Respondent Washington Wholesale Drug 
Exchange, a corporation, requiring it to appear on a day 
certain to answer and to disclose its financial condition on 
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December 31, 1965, and on December 31, 1966, and the 
book value of Decedent’s common stock single share, and 
show cause why it should not pay to petitioners as Dece- 
dent’s duly appointed and qualified Administratrix, D.B.N., 
C.T.A., the true value of said share instead of the $600.00 
price placed thereon by said Respondent without regard 

to its book or true value. 


2. That upon the hearing of said, Rule this Court require 
said Respondent Washington Wholesale Drug Exchange to 
pay to Decedent’s Administratrix, D.B.N., C.T.A., upon due 
assignment and surrender of the aforesaid common stock 
single share and preferred stock thirty-seven shares, the true 
value of said common stock share and the $3,700.00 par 
value redeemable price of the preferred stock thirty-seven 
shares, plus accrued dividends thereon. 


3. And for such other and further relief as to the Court 
may seem proper and the exigencies of the case may require 
or warrant. 


/s/ Mildred H. Kimball 


/s/ Margaret Ann Espey, 
Administratrix, D.B.N., C.T.A. 


/s/ H. Clay Espey 
Attorney for Estate and Petitioners 


DISTRICT OF COLUMBIA, SS: 


Mildred H. Kimball and Margaret Ann Espey, being first 
duly sworn according to law, deposed and said; that they 
have read and know the contents of the foregoing petition 
by them subscribed; and that they verily believe the state- 
ments of fact therein made to be true. 


/s/ Mildred H. Kimball 
/s{ Margaret Ann Espey 
Administratrix, D.B.N., C.T.A. 


Subscribed and sworn to before me this 28th day of Feb- 
REE LAS /s[ Alvin E. Liptz 


Notary, Public, District of 
Columbia 


PETITIONERS’ EXHIBIT A-1 


FORBES and DANIELS 
1422 F Street, Northwest 
Washington, D.C. 


December 8, 1924 


Acknowledgment is hereby made that Walter R. Hill, De- 
ceased, was the owner of one membership share in the Wash- 
ington Wholesale Drug Exchange, Inc., that it has been trans- 
ferred to the credit of Mabel E. Hill, beneficiary of the Es- 
tate of said Walter R. Hill, Deceased, and that she is now 
the owner thereof. 


Washington Wholesale 
Drug Exchange, Inc. 


/s/ M. Bradbury 
(Handwritten notation] Withdrawal value $400.00 
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PETITIONERS’ EXHIBIT C 


LIABILITIES AND NET WORTH 


Of Respondent Washington Wholesale Drug Exchange Per Decem- 
ber 31, 1964, 


° 
Statement 


December 31, December 31, 
1964 1963 


Current Liabilities: 
Accounts Payable $ 630,180 $ 560,145 
Deferred Discounts and 
Allowances (Payable 
in 1965) 417,051 412,458 


Payroll Taxes Withheld and 

Accrued 11,892 12,606 
D.C. Sales and Use Tax Payable 73 90 
Federal Excise Tax Payable 83 -—- 


Employees Group Insurance 

Premiums Withheld 597 561 
Dividends Payable, Prior Years 254 182 
District of Columbia Real Estate 

and Personal Property Taxes 14,353 14,376 


Federal and District of Columbia 
Income Taxes 45,460 41,729 
Accrued Salaries — 3,269 
1,119,935 1,045,416 


Deferred Discounts and Allowances 
(Payable in 1966) 219,594 208,112 


LIABILITIES 1,339,529 1,253,528 


Net Worth: 
Capital Stocks: 
Preferred — Par $100.00, 
964 Shares Outstanding 96.400 


Common — Par $200.00: 
Class “A”, Voting 189 Shares 
Par Amount Paid 37,800 
Premium Paid 60,325 
Increment in Redemption 
Transferred from Surplus 15,275 


113,400 


Class “B”, Non-Voting 19 
Shares 
Par Amount Paid 3,800 
Premium Paid 3,475 
Increment in Redemption Value 
Transferred from Surplus 4.125 


11,400 


Retained Earnings, 819,739 
NET WORTH 1,040,939 


TOTALLIABILITIES AND 
NET WORTH $2.380.469 
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ASSETS 


Of Respondent Washington Wholesale Drug Exchange Per Decem- 


ber 31, 1964, 


Statement 


Current Assets: 


Cash: 

The National Bank of 
Washington 

American Security and 
Trust Co. 

On hand for deposit 

Petty Cash 

Cash-Trustee-Employees’ 
Retirement Plan 


Accounts Receivable: 
Trade Customers 
Employees 


Returned checks 

Debit Balance-Accounts Payable 

Notes Receivable-Trade (Current 
Portions) 

Employees’ Installment Loans 
Receivable 

Accrued Interest Receivable 


Merchandise Inventories: 
In Warehouse 
In Transit 


December 31, 
1964 


$ 139,547 


30,693 
94,381 
3,625 


100 
268,346 


758,139 
373 


758,512 


10 
16,419 


1,048,837 
103,994 


1,152,831 


December 31, 
1963 


$ 174,201 


28,224 
80,671 
3,625 


Prepaid Expenses: 
Insurance 10,301 
Taxes 14,513 
Salaries and Commissions 1.641 


26,455 


Current Assets 2,246,350 


Fixed Assets: 
Furniture and Fixtures 39,203 
Delivery Equipment 24,847 
Salesmens’ Automobiles 8,317 
Building 139,262 


211,629 


Less, Depreciation Allowances _121,314 


90,315 


36,331 


126.646 


Land 


Other Assets: 
Notes Receivable 29,827 
Less, Current Portion 22,355 


— 


7,472 


—— 


TOTAL ASSETS $2,380,468 $2,264,839 
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PETITIONERS’ EXHIBIT D 


The Washington Wholesale Drug Exchange 
32 N Street, Northeast 
Washington, D.C. 20002 


July 14, 1965 


H. Clay Espey, Attorney 
Southern Building 
Washington, D.C. 


Re: Estate of Mabel E. Hill 


Dear Mr. Espey: 


In reply to your letter of July 12, 1965, we are enclos- 
ing herewith a copy of our last balance sheet, also, a copy 
of our by-laws. 


As of the above date there are outstanding the following 
shares of stock: 


19 shares Common Class B (non-voting) $3,800.00 
187 shares Common A (voting) $37,400.00 
950 shares Preferred $95,000.00 


It is our suggestion that the Estate of Mrs. Hill retain the 
share of membership stock, until December 18, 1965, at 
which time there will be a dividend due in the amount of 
$60.00. We will then send the Estate our check covering 
said dividend along with a check for $600.00, (the present 
withdrawal value) to purchase, for the Corporation, this 
share of membership stock, as same can not be bequeathed 
or transferred. 


At any working hour we stand ready to purchase the thir- 
ty-seven shares preferred stock, for the sum of $3,700.00 
* ($100.00 per share), upon presentation of stock certificate 
* No. 272, properly authenticated. 
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If there is any further assistance desired please feel free 
to contact us. 


Sincerely, 
The Washington Wholesale Drug 
Exchange, Inc. 


/s/ Howard M. Bradbury 
President 


[Filed March 1, 1967] 
RULE TO SHOW CAUSE 


Upon consideration of the petition of Mildred H. Kimball 
and Margaret Ann Espey, Administratrix, D.B.N., C.T.A., of 
the above-entitled Estate, filed herein the Ist day of March, 
1967, it is, by the Court, this Ist day of March, 1967, 


ORDERED: That The Washington Wholesale Drug Ex- 


change, a Corporation, by its President, or other Executive 
Officer, appear in this Court at ten o’clock, A.M., on the 
23rd day of March, 1967, and show cause, if any they have, 
why said corporation should not answer and disclose its fi- 
nancial condition on December 31, 1965, and on December 
31, 1966, and the book value of Decedent Mabel E. Hill’s 
common stock single share in said Exchange, and pay to 
said Administratrix, D.B.N., C.T.A., the true value of said 
common stock single share as disclosed by financial condi- 
tion instead of the $600.00 price allegedly placed thereon 
arbitrarily by said The Washington Wholesale Drug Exchange 
and its board of directors without regard to its book or true 
value, 


PROVIDED, that a copy of said petition and of this order 


be served upon said Washington Wholesale Drug Exchange on 
or before the 8th day of March, 1967. 


/s/ Burnita Shelton Matthews 
Judge 


[Filed March 23, 1967] 


ANSWER OF THE WASHINGTON WHOLESALE 
DRUG EXCHANGE TO RULE TO SHOW CAUSE 


Comes now the respondent, Washington Wholesale Drug 
Exchange, a Virginia corporation, having its principal offices 
at 33 N Street, Northeast, Washington, D.C., by its counsel, 
and, in response to the Rule to Show Cause ordered by the 
Court in the captioned proceeding by Order dated March 1, 
1967, states as follows: 

1. Washington Wholesale Drug Exchange is not now, and 
has never heretofore, concealed any part of the assets of the 
estate of Mabel Espey Hill, deceased. 

2. Attached hereto is Affidavit of James A. Membert, 


President of Washington Wholesale Drug Exchange, under 
oath, answering the allegations of petitioners, Mildred H. 


Kimball, administratrix, and Margaret Ann Espey, admin- 
istratrix, of the estate of Mabel Espey Hill, deceased. 


WHEREFORE, Washington Wholesale Drug Exchange 
prays that the Rule to Show Cause issued against Wash- 
ington Wholesale Drug Exchange by Order dated March 1, 
1967, pursuant to the provisions of Section 20-1503, Dis- 
trict of Columbia Code, 1961 Edition, as amended, be dis- 
solved and that the petition be dismissed. 


/s/ James C. Wilkes, Jr. 
Wilkes and Artis 


[Filed March 23, 1967] 
AFFIDAVIT OF JAMES A. MEMBERT 
DISTRICT OF COLUMBIA, ss: 


James A. Membert, being first duly sworn, on oath states 
as follows: 


1. That he is President of Washington Wholesale Drug 
Exchange, a Virginia corporation, having its principal offices 
at 33 N Street, Northeast, Washington, D.C. 


2. That Washington Wholesale Drug Exchange is not now, 
and has not heretofore, concealed any part of the assets of 
the estate of Mabel Espey Hill, deceased. 


3. Respecting the subject preferred stock, Certificate No. 
272, for 37 shares of the preferred capital stock of the Wash- 
ington Wholesale Drug Exchange was in the possession of the 
decedent, Mabel Espey Hill, at the time of her death on May 
4, 1965. By letter dated July 12, 1965, attached hereto as 
Exhibit A, H. Clay Espey, Esquire, advised respondent of the 
death of Mrs. Mabel E. Hill. By letter dated July 14, 1965, 
attached hereto as Exhibit B, Mr. Howard M. Bradbury, then 
President of respondent, since deceased, advised Mr. Espey 
as follows: 


“At any working hour we stand ready to purchase 
the 37 shares preferred stock, for the sum of 
$3,700.00 ($100 per share), upon presentation of 
Certificate No. 272, properly authenticated”’. 


No representative of the estate of Mabel Espey Hill, de- 
ceased, has ever tendered to respondent the subject Certifi- 
cate 272 for 37 shares of the preferred capital stock, having 
a par value of $100 per share, for redemption at par plus 
accumulated dividends thereon. At the time of the death 
of Mabel Espey Hill on May 4, 1965 all preferred dividends 
under the issued and outstanding preferred stock of the cor- 
poration were current, and all quarterly payments of divi- 
dends have been regularly paid from May 4, 1965 to date. 
The current dividend at the annual rate of 8%, namely, 2% 
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for the quarter applicable to January, February and March, 
1967, at the rate of $2 per share, or $74 for 37 shares, has 
been declared and is payable April 10, 1967. Petitioner’s 
offer contained in paragraph 11 of the petition, to surren- 
der to the respondent decedent’s Certificate 272 for the 
redeemed price of $3,774.00, consisting of the $100 par 
value for each of the 37 shares plus the quarterly dividend 
of $74 thereon due April 10, 1967, although not hereto- 
fore made, is hereby accepted and the respondent hereby 
in open court tenders a check of Washington Wholesale 
Drug Exchange, payable to the order of the estate, in the 
amount of $3,774.00. 


4. Respecting the allegations of concealment of finan- 
cial condition of the respondent, in response to the letter 
of Mr. Espey of July 12, 1965 (Exhibit A attached here- 
to), by letter dated July 14, 1965 (Exhibit B attached 
hereto), respondent forwarded to Mr. Espey a profit and 
loss statement for the year ended December 31, 1964. By 
letter dated July 16, 1965, attached hereto as Exhibit C, 
Mr. Espey complained that he did not want the profit and 
loss statement for the year ended December 31, 1964, but 
rather a copy of the respondent’s last balance sheet. By 
letter dated July 23, 1965 attached hereto as Exhibit D 
respondent forwarded to Mr. Espey the statement of assets 
and liabilities of respondent as of December 31, 1964, be- 
ing the latest balance sheet of respondent, copy of which 
is attached hereto as Exhibit E. By letter dated March 16, 
1966 attached hereto as Exhibit F, counsel for the respond- 
ent advised counsel for petitioners that he carefully reviewed 
this matter and was of the opinion that the position of re- 
spondent as set forth in the prior correspondence was cor- 
rect. Subsequent to said letter of March 16, 1966, no repre- 
sentative of the estate of Mabel Espey Hill made any demands 
upon respondent for further information respecting financial 
condition or otherwise. Attached hereto and marked Exhibit 
G is Report of Audit of Washington Wholesale Drug Exchange 
for the year ended December 31, 1965 prepared by Henry 
S. Owens and Co., Certified Public Accountants, which was 
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received by respondent after March 16, 1966. Respondent 
has not yet received a report of audit ended for the year 
December 31, 1966. Respondent, after the receipt of the 
Report of Audit for the year ended December 31, 1966 
will furnish a copy thereof to any representative of the es- 
tate of Mabel Espey Hill upon request. 


5. Respecting the common stock, Certificate No. 13 
for one share was issued to Walter R. Hill, pharmacist, hus- 
band of the decedent, Mabel Espey Hill, on July 9, 1902, 
copy of the front of which certificate is attached hereto as 
Exhibit H. This certificate dated July 9, 1902 was part of 
the original issue of stock following the incorporation on 
June 21, 1902 of the Washington Wholesale Drug Exchange 
as a cooperative association of pharmacists formed for the 
purpose of pooling purchases of drugs in order to benefit 
from quantity prices from drug manufacturers. Said certi- 
ficate attached as Exhibit H states: ‘Shares $200 each” 
and “By mutual agreement of all stockholders, this stock 
is transferrable only to the company”. On the reverse side 
of said certificate pharmacist Walter R. Hill under the same 
date as the certificate signed said certificate to the corpora- 
tion as collateral for any debts to the Exchange. Said as- 
signment is attached hereto as Exhibit I. Since the date of 
incorporation in 1902, all stock certificates for the com- 
mon stock have remained in the stock book of the cor- 
poration in the offices of the corporation, and no stock 
certificate at any time has been delivered from the cor- 
poration to any member. The signature of pharmacist Hill 
on the reverse of the common stock certificate is further 
evidence of the mutual agreement of all stockholders that 
the common stock is transferrable only to the company. 
Affiant is informed and believes that many years ago, be- 
fore affiant’s first membership in the Washington Wholesale 
Drug Exchange, a fire at 459 C Street, Northwest, destroyed 
the original by-laws and prior minutes of the corporation, 
leaving undestroyed by said fire only certain records on the 
first floor premises of 459 C Street, Northwest, such as the 
stock book. Attached hereto as Exhibit K is an ancient docu- 
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ment entitled “History of the Washington Wholesale Drug Ex- 
change” dated November 1931, prepared by A. V. Burdine, 
Secretary. This ancient document contains many details of 
corporate actions and has been relied upon heavily by the 
membership for the past forty-six years. It appears there- 
from that pharmacist Hill was a director of the Washington 
Wholesale Drug Exchange from 1912 (page 10), was 
elected second vice-president in 1915 (page 12), continued 
to serve as director until 1917 (page 13), and was re- 
elected as a director in 1920 (page 16), and further ap- 
pears that each member added to the $200 par value of 
each share of the common stock $100 on December 29, 
1903 (page 6), that the Board of Directors in October 
1908 increased the value of each share of common stock 
from $300 to $325 (page 8), that at the March 1916 
meeting, the withdrawal value for each share of stock 
was increased from $325 to $350 per share (page 12), 
that in December 1917, the Board of Directors ordered 
that the withdrawal value of each share of Class A and 
B stock be increased by $25, making the withdrawal 
value $375 (page 14), that at the November 1918 meet- 
ing of the Board, $25 was yoted to be added to the with- 
drawal value of Class A and B stock, making the withdrawal 
value of these stocks $400 per share (page 14), that this $400 
value remained at this figure until 1931 when it was increased 
to $500 as the withdrawal value (page 14), that the Class A 
and B stock cannot be inherited but must be redeemed by 
the estate for cash in case of the death of a holder (page 15) 
and that incoming members after the November 1918 meet- 
ing paid $400, but that in 1931 it was changed to $500 for 
membership, which is returnable upon withdrawal (page 27). 
Upon the death of pharmacist Walter R. Hill, the Washington 
Wholesale Drug Exchange, Inc. under date of December 8, 
1924 (Attached to the petition was ‘Petitioners’ Exhibit A-1’’) 
acknowledged that Walter R. Hill, deceased, was the owner 
of one membership share in the Washington Wholesale Drug 
Exchange, that it has been transferred to the credit of Mabel 
E. Hill, beneficiary in the estate of said Walter R. Hill, de- 
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ceased, and that she is now the owner thereof. It should 
be noted that this acknowledgment attached as ‘Petitioners’ 
Exhibit A-1” contains the notation “withdrawal value $400, 
12/8/24”, which appears to be in the handwriting of W. H. 
Bradbury, Manager of Washington Wholesale Drug Exchange. 
This conforms with the statements referred to in the “His- 
tory of Washington Wholesale Drug Exchange” as set forth 
in Exhibit K. Exhibit L attached hereto are minutes of the 
regular monthly meeting of the Board of Directors of Wash- 
ington Wholesale Drug Exchange held on November 20, 
1951, at which the Board adopted a resolution increasing 
the withdrawal value on the common stock from $500 to 
$600 per share (next-to-last paragraph), and additionally 
adopted a motion that every retail drugstore owner, pres- 
ently within the trading areas, be sent an application blank, 
with an explanatory letter, offering each one an opportun- 
ity to join the Exchange at $500 between the dates of the 
letter and April 15, 1952, and that applications after April 
18, 1952 must pay $600 (last paragraph of minutes). By 
notice to members dated April 18, 1952, copy of that sent 
to the decedent, Mabel E. Hill, being attached hereto as Ex- 
hibit M, the Washington Wholesale Drug Exchange notified 
the decedent that the present withdrawal value had been in- 
creased by the Board of Directors to $600. Exhibit N at- 
tached hereto is a communication from Howard M. Brad- 
bury, President and General Manager of the Washington 
Wholesale Drug Exchange, dated May 31, 1952, to all stock- 
holder-members, referring to the fact that the records were 
lost prior to his first election as Manager in 1931, requesting 
proxies in connection with the adoption of new by-laws, and 
calling their attention to the fact that the 1902-by-laws, as 
well as the stock certificates, contain provisions that “‘stock 
is transferrable only to the company’’. In response thereto, 
the decedent, Mrs. Mabel E. Hill, under date of June 4, 1952, 
executed her proxy for the adoption of proposed revised by- 
laws, copy of which proxy is attached hereto as Exhibit O. 
On June 16, 1952 revised by-laws were approved at a stock- 
holders’ meeting, copy of which is attached hereto as Exhibit 


Mirceee 22 vers 
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P. Exhibit Q attached hereto is a communication from H. 

M. Bradbury, President of the Washington Wholesale Drug 
Exchange to stockholder-members dated June 25, 1952 ad- 
vising of the adoption of the revised by-laws on June 16, 
1952. Affiant believes that counsel for petitioner found 
copies of the aforesaid papers among the papers of decedent. 
Affiant has made a diligent search of the records of the cor- 
poration and finds no objection registered by decedent, Ma- 
bel E. Hill, to the communication of April 18, 1952 attached 
hereto as Exhibit M which sets forth that the present with- 
drawal value is $600 per share, and that “in accordance with 
our by-laws, your holding of the above is assigned to the 
Treasurer of the Exchange as collateral against your debts 
to the Exchange. Therefore, you do not have a stock certi- 
ficate”. Affiant denies that Washington Wholesale Drug Ex- 
change is unlawfully withholding such certificate and fur- 
ther denies that it is concealing any information with re- 
spect to such certificate. At the time of death of Mabel 
Espey Hill on May 4, 1965, the then current determination 
of the Board of Directors under the provisions of Article 11 
of the price at which common stock would be issued to new 
members, and the price at which the stock would be surren- 
dered pursuant thereto, was $600 per share. The current de- 
termination by the Board of Directors with respect to the 
price at which common stock shall be issued and retired 
as of the date of this Affidavit is also $600 per share. Dur- 
ing the calendar year 1966, numerous new members joined 
the Washington Wholesale Drug Exchange, and each paid 
for his requisite one share of the common stock the sum 
of $600. Similarly, during the calendar year 1966, numer- 
ous shares were turned in, the member having died, and in 
each instance the amount paid upon the surrender of one 
share of the common stock was $600. Insofar as affiant 
has knowledge, or information, no share of the common 
stock has ever been issued to a new member, and no share 
has been surrendered by the estate of a deceased member, 
other than at the current price as fixed from time to time 
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by the Board of Directors, which, in no instance, has been 
less than the par value thereof. 


/s/ James A. Membert 
James A. Membert states that he has read the foregoing 
Affidavit by him subscribed, that he knows the contents 


thereof, and that he verily believes the statements in fact 
therein made to be true. 


/s/ James A. Membert 


SUBSCRIBED AND SWORN to before me this 22nd day 
of March, 1967. 


/s/ Alma B. Newell 
Notary Public, D.C. 


EXHIBIT A 


H. CLAY ESPEY 
Southern Building 
Washington, D.C. 


July 12, 1965. 


Washington Wholesale Drug Exchange, Inc. 
33 N Street, N.E. 
Washington, D.C. 20002 


Gentlemen: 


Mr. Henry F. Kimball, Sr., whom I represent, is the duly 
appointed and qualified executor of the estate and will of 
Mrs. Mabel E. Hill, Deceased, whose death occurred May 4, 
1965. Mr. Kimball’s appointment as executor was made in 
Administration No. 105985, U.S. District Court for the Dis- 
trict of Columbia, holding Probate Court. 

As executor, Mr. Kimball has for liquidation one member- 


ship share and thirty-seven shares of the preferred capital 
stock of your corporation. 


JA 34 


Please send me a copy of your last balance sheet showing 
the corporation’s financial condition, and a statement of the 
number of outstanding membership shares (voting and non- 
voting), and the number of outstanding preferred shares. 
Please also send me a copy of your by-laws in effect at this 
time. Any other information which will aid Mr. Kimball in 
the execution of his duty to secure full value for the dece- 
dent’s stock will be appreciated. 


Please also inform me of any offer that you may wish 
to make for Mrs. Hill’s stock. 


Your help will be appreciated. 
Very truly yours, 
/s/ H. Clay Espey 
cc: Mr. Henry F. Kimball, Sr. 


EXHIBIT B 
July 14, 1965 


H. Clay Espey, Attorney 
Southern Building 
Washington, D.C. 


Re: Estate of Mabel E. Hill 
Dear Mr. Espey: 


In reply to your letter of July 12, 1965, we are enclos- 
ing herewith a copy of our last balance sheet, also, a copy 
of our by-laws. 


As of the above date there are outstanding the following 
shares of stock: 


19 shares Common Class B (non-voting) $3,800.00 
187 shares Common A (voting) $37,400.00 
950 shares Preferred $95,000.00 
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It is our suggestion that the Estate of Mrs. Hill retain the 
share of membership stock, until December 18, 1965, at 
which time there will be a dividend due in the amount of 
$60.00. We will then send the Estate our check covering 
said dividend along with a check for $600.00, (the present 
withdrawal value) to purchase, for the corporation, this 
share of membership stock, as same can not be bequeathed 
or transferred. 


At any working hour we stand ready to purchase the 
thirty-seven shares preferred stock, for the sum of $3,700.00 
($100.00 per share), upon presentation of stock certificate 
No. 272, properly authenticated. 


If there is any further assistance desired please feel free to 
contact us. 


Sincerely, 


The Washington Wholesale Drug 
Exchange, Inc. 


Howard M. Bradbury 
President 
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EXHIBIT C 


H. CLAY ESPEY 
Attorney and Counsellor at Law 
Southem Building 
Washington, D.C. 


July 16, 1965 


Mr. Howard M. Bradbury, President 
Washington Wholesale Drug Exchange, Inc. 
33 N Street, N.E. 

Washington, D.C. 20002 


Dear Mr. Bradbury: 


Thank you for your letter of July 14, 1965, in reply to 
mine of July 12th, regarding the stock of your corporation 
held by the Estate of Mrs. Mabel E. Hill. 


While your letter writes of inclosing a copy of your last 


balance sheet, the document actually received was a copy 
of your condensed profit and loss statement for the year 

ended December 31, 1964. It does not show the corpora- 
tion’s assets and liabilities. 


Please send me, as requested in my letter of July 12th, a 
copy of your last balance sheet showing the corporation’s 
financial condition, including assets and liabilities. The re- 
quested information is needed in order for the executor to 
determine whether $600.00, which you state is the present 
withdrawal value of a share of common stock, is in fact the 
fair share of the corporation’s assets represented by Mrs. 
Hill’s membership share. Mr. Kimball has to justify to the 
legatees under Mrs. Hill’s will the prices for which he sells 
the estate’s assets. 


Please also send me a photostatic copy of Mrs. Hill’s 
membership share, which I am informed was never actual- 
ly delivered to her. Your corporation’s statement bearing 
date of December 8, 1924, states as follows: 
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“Acknowledgment is hereby made that Walter 
R. Hill, Deceased, was the owner of one member- 
ship share in the Washington Wholesale Drug Ex- 
change, Inc., that it has been transferred to the 
credit of Mabel E. Hill, beneficiary of the Estate 
of said Walter R. Hill, Deceased, and that she is 
now the owner thereof.” 
Please also direct my attention to the corporation’s by- 
law governing the call and payment for surrender of pre- 
ferred stock. 


Very truly yours, 
/s/ H. Clay Espey 
cc: Mr. Henry F. Kimball, Sr. 


EXHIBIT D 


July 23, 1965 


H. Clay Espey 

Attorney and Counsellor at Law 
Southern Building 

Washington, D.C. 


Dear Mr. Espey: 
In answer to your request of July 16, 1965, we have en- 
closed the following copies: 
1. Latest statement of assets and liabilities. 
2. Mrs. Mabel Hills’ Certificate, Common A 
Membership Stock. 


3. Sample of latest application and acceptance 
of new member for one share Class A Mem- 
bership Stock. Issue price $600.00. 
There is no call of preferred stock. The shares can be trans- 
ferred to the company at any time, during a working day, 
for full value. 
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The pressures of the day caused a delay in answering you 
promptly. Please give us a call if we can be of further as- 
assistance. 


Sincerely, 


The Washington Wholesale Drug 
Exchange, Inc. 


James A. Membert, 
Vice President 


EXHIBIT E 


{Exhibit E is identical to Exhibit C, appearing at 
JA 20-23] 


EXHIBIT F 
March 16, 1966 


H. Clay Espey, Esquire 
Southern Building 
Washington, D.C. 


Re: The Washington Wholesale Drug 
Exchange, Incorporated 
Druggist — Walter R. Hill, de- 
ceased. 

Estate of Mrs. Mabel E. Hill, 
wife, deceased. 


Dear Clay: 


I have carefully reviewed the matter of the one share of 
Class A common voting stock in The Washington Wholesale 
Drug Exchange, Incorporated with regard to the estate of 
Mabel E. Hill, deceased. 


I think that the following enclosures will be of interest 
to you: 
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1. Letter from Mr. Howard M. Bradbury, President and 
General Manager of The Washington Wholesale Drug Ex- 
change, Incorporated, dated May 31, 1952, to all stock- 
holder-members, respecting the adoption of new by-laws. 

2. Letter of Mr. Bradbury to stockholder-members dated 
June 25, 1952. 

It would appear quite clear that in view of the enclosures, 


that the intent was very clear to Mrs. Hill and that there was 
no room for confusion. 


You already have in hand, as I understand, a copy of the 
by-laws adopted June 16, 1952 and the proxy of Mrs. Mabel 
E. Hill dated June 4, 1952 wherein she acknowledged receipt 
of a copy of the proposed revised by-laws and authorized the 
vote in favor of the adoption thereof. 


You also have in hand a copy of the original certificate No. 
13 for one share of the Class A voting common stock issued 
to Walter R. Hill (The druggist) and endorsed by him in blank 
and left with the Exchange as was the custom. This certifi- 
cate signed on the back by Mr. Hill includes the specific lan- 
guage on the face in bold print “by mutual agreement of all 
stockholders, this stock is transferrable only to the com- 
pany”. 

As you know, the current determination by the direc- 
tors with regard to the “fair and reasonable price at which 
each share of the common stock of the corporation shall be 
issued during the following calendar year’ (1966), namely the 
determination under Sec. 11.01 of the by-laws, is $600 per 
share of class A voting common st 
which all drugstore owners may purc 
Exchange which entitled them to one certificate, assigned 
back to the Exchange as security for accounts receivable 
by the Exchange (as was the case with Mr. Hill on July 9, 
1902). 


Pursuant to Sec. 11.03, this same figure of $600 deter- 
mined by the directors for purposes of Sec. 11.01 is appli- 
cable to the. purchase price paid by the corporation for 
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each share of common voting stock surrendered or Tepur- 
chased by the corporation during the period for which such 
current issue price is effective. 


I have carefully reviewed this matter with my client, and 


I am of the opinion that their position set forth in their prior 
correspondence with you is correct. 


Very sincerely yours, 


James C. Wilkes, Jr. 


inal bound volume 
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Oareo: 


HENRY S. OWENS & CO. 
CERTIFIED PUBLIC ACCOUNTANTS 
100! COMMECTICUT AVE.. m, Ww. 
MeuBrA 


WASHINGTON, O.C. 20038 HENRY S. OWENS.O.C. 
AMERICAN INSTITUTE WINIFRED 0. OWENS.D.C. 
PUBLIC ACCOUNTANTS Rlrveuc 7-088 ROBERT J. GRiMM,.C. 


Marcu 10, 1966 


Boaro or O:rrectors 

WASHINGTON WHOLESALE ORUG Excnance 
33 - N Street, NortTwEeast 
Wasnincton, D.C. 


GENTLCHEN: 


WE HAVE EXAMINED THE BALANCE SHEET OF THE WASHINGTON WHOLESALE 
Druc Excnance as or Decemscr 31, 1965, and THE RELATED Statements oF Prorit 
AMO LOSS AND RETAINED EARNINGS FOR THE YEAR THEN ENOLO, AND HAVING MADE A 
SIMILAR CXAMIMATION FOR THE PRECEDING YEAR, PRESENT OUR OPINION TOGETHER 
WITH YOUR STATEMENTS. 


EXHIBIT 
"aA" COMPARATIVE BALANCE SHEETS 


"B" COMPARATIVE STATEMENTS OF 
PROFIT AND LOSS 


COMPARATIVE ANALYSIS OF 
RETAINED EARNINGS 


QPINJON 


Except aS STATEO IN THE FOLLOWING PARAGRAPH, OUR EXAMINATION WAS 
MADE IN ACCORDANCE WITH GENERALLY ACCEPTED AUDITING STANDARDS, AND ACCORD= 
INBLY INCLUODLD SUCH TESTS OF THE ACCOUNTING RECORDS AND SUCH OTHER AUDITING 
PROCEDURES AS WE CONSIDERED NECESSARY IM THE CIRCUMSTANCES. 


e Accounts RECCivABLE, TRAOE CUSTOMERS WERE NOT CONFIRMED OMRECTLY 

WITH THE DEBTORS; WOWEVER, WE SATISFIED OURSELVES AS TO THESE AMOUNTS BY 
THER AUDIT PROCEOURES. MERCHANDISE INVENTORY IN THE WAREHOUSE WAS CERTIFI 
TO US BY A RESPONSIBLE OFFICER OF THE COMPANY, AND, IM OUR OPINION, 1S FAIR 
vaLuco. 

i 'N OUR OPINION, THE ACCOMPANYING BALANCE SHEET AND RELATED STATE- 
mchts of Prorit and Loss ano RETAINED EARNINGS PRESENT FAIRLY THE FINANCIAL 
POSITION OF THE WASHINGTON Wwovesace Druc Excwance as or Decenser 31, 1965, 
AND THE RESULTS OF ITS OPERATIONS FOR THE YEAR THEN ENOLD IM CONFORMITY WIT 
GENERALLY ACCEPTED ACCOUNTING PRINCIPLES APPLIED ON A BASIS CONSISTENT WITH 
THAT OF THE PRECEOING YEAR. 


Our COMMENTS, SET FORTH WEREAFTER, ALTHOUGH NOT NECESSARY FOR A 
FAIR PRESENTATION ARE PRESENTELO FoR SUPPLEMENTARY INFORMATIONAL PURPOSES. 


COMMENTS 


ANI HEET 


Accounts Receivasce, TRADE CuSTOMERS ARE PRESENTEO WitnouT OIRECT 
CONFIRMATION FROM THE OceTORS. Tue SUM OF THE INDIVIDUAL ACCOUNT BALANCTS 
WAS FOUND TO BE IM AGREEMENT WITH THE TOTAL OF THE GENERAL LEDGER CONTROL 
ACCOUNT. AN ANALYSIS OF THE BALANCES AND THE COLLECTIONS THEREON RECEIVED 
TuROUGH Fesruary 25, 1966, 18 aS FOLLOWS: 

Corcections 
Li) 
PErion of Cnarces Amount __ 2/25/66 
Prion TO January 1, 1965 $ 26 S07 $ 4753 
January | to Marcu 31, 1965 13 111 2 5e! 
Apric | to June 30, 1965 21 360 14 569 
Jury | to Seprcuper 30, 1965 iQ! 732 50 619 


Octoper | ro Occemser 31, 1965 663 04i £96 10! 


Tota, - Customers Regucar Accounts 825 751 568 623 
Tine Extension Saces 14 032 a 


Toray (Exmipit "A") $839 783 


IT WAS BCEN THE CONSISTENT POLICY OF THE CORPORATION TO CHARGE ofr 
ACCOUNTS AS THEY ARE DEEMED UNCOLLECTIBLE. DURING THC YEAR UNDER REVIEW THE 
ele UNCOLLECTIBLE ACCOUNTS AND BAD CHECKS WERE CHARGED tO Bao Deer 
PENSE. 


Account 


Conromiat Vittace Prarmacy 
Liuctan Bearo 

Cuariets Honesty 

Kanoy Korner 


TAL Bao z visit "B" 


Desir Barances, Accounts PAYABLE, COMPRISE AMOUNTS CLAIMED FROM 
SUPPLIERS FOR MERCHANDISE RETURNED PRIOR TO DECEMBER 31, 1965. Bacances were 
VERIFIED BY REPLES RECEIVED FROM OUR CONFIRMATION OF THE ACCOUNTS Parvasie, 


AMD BY REFERENCE TO CREDIT MEMORANDA AND GORRESPONDENCE CONTAINED IN THE 
FILES. 


Notes RECCivABLE, TRADE ARE AS FOLLOWS: 


Ove Due Corrections 
WITHIN Arter 


TO 
Onc Year One Year Toray 2225/66 
Tipton ano Myers $ 341 
Baseirrs Cut Rare, Inc. 600 
Brocxsrioce Puarmacy 3 772 
M.S. Auer 3 000 
New Beacon Puarmacy 
Gissons Oruc Srore 
Roeper Orucs ano Superics 
Stasroox PHarmacy 


r xnipi7 "A" 913 $3 021 17 934 “ 627 


AVAILABLE 
I bound volume 
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Avy BALANCES, Except THE M. S. ALLEY NOTES, WERE VERIFIES With THE nOTE 
TELLER, AMERICAN SECURITY 4Nv TRUST COMPANY, WHERE THEY ARE HELD FOR COL= 
RECTION. BALANCES DUE AFTER ONE YCAR ARC CESIGNATED SUCH ON THE BASIS OF 
THEIR 1965 payment RECORD. 


MERCHANDISE INVENTORY, IN WAREHOUSE 1S PRESENTED AS CERTIFIED TO 
US SY THE COMPANY PRESIDENT. THE CERTIFICATION FURTHER STATED THAT THE 
INVENTORY WAS TAKEN BY COMPETENT CMPLOYEES UNDER SUPERVISION AND IN ACCOR= 
OANSE WITH AUTHORIZED INSTRUCTIONS ANO THAT SUCH INVENTORY 13S VALUED AT 
cost. 


MERCHANDISE iN TRANSIT WAS VERIFIED BY CONFIRMATION REPLICS 
RECEIVED FROM SUPPLIERS, AND BY ECXAMINATION AND TEST OF PELATED INVOICES, 
SHIPPING AND FREIGHT NOT.CES AND RECCIVING REPORTS. 


CONFIRMATION REQUESTS SHOWING UNPAID BALANCES aS oF DecemBeR 31, 
1965, ow Accounts PaYvaBLe WERE MAILED BY THIS OFFICE TO CREDITORS. THE 
SUMMARY BELOW INDICATES THE RESULTS OF THIS CIRCULARIZATION. 


Numecr Account Corcar Dorrar 
or Accounts PERcentace Vane PERCENTAGE 


Torar Maicco 343 100% $604 83: 100% 
No Rervy 137 £2 8247 _31 
Bavances Comrirneo 206 me $415 684 ao3% 


ALL DIFFERENCES REPORTED WERE SATISFACTORILY RECONCILED OR REFERRED TO THE 
COMPANY ACCOUNTANT FOR ADDITIONAL INVESTIGATION, 


Ocrcrreo Discounts AND ALLOWANCES ARE AMOUNTS OUE PARTICIPATING 
MEMBERS, PAYABLE AT FUTURE DATES AS OCTCRMINED BY THE Board or Directors. 
Sct rortu HERCUNOER 1S AN ANALYSIS OF THIS LIABILITY: 


Payment 


ParTicy Paring Saves Perioo Dare Amount 
Quarter Enoco Sepremecr 30, 1964 1/1/66 $ 95 270 
Quarter Enoco Decemscr 31, 1964 4/1/66 114 922 
Quarter Enocd Marcn 31, 1965 7/1/66 113 433 
Quarter Enoco June 30, 1965 10/1/66 105 762 


Tota, Paya tn 196) xHigit "A" £30 387 


Quarter Enoeco Sepremscr 30, 1965 1/1/67 108 981 
Quarter Enoco Occemser 31, 1965 4/\/67 ! 22 


Amount Paya H ! w2!4 708 
Tota, Discounts AND Appowances Payagie $545_095 


FEeocra ano District OF COLUMBIA INCOME TAX RETURNS FOR THE YCAR 
1965 WERE PREPARCD AS A PART OF THIS ENGAGEMENT AND THE TAX LIABILITY DETER] 
MINCO 1S SHOWN IN THE BaLance Sweet. 


BEST COPY 
from the origir 
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No LIABILITY 1S SHOWN IN THIS REPORT FOR Prercrrco Stock Dividemos 
Of 26 WHICH WERE DECLARED BY THC Board OF DIRECTORS UMDER DATE OF Novensce 16 
1965, TO BE PAYABLE QUARTERLY TO PREFERRED STOCKHOLDERS OF RECORD AS OF 
January 10, Apric I1, Jucy Il, ano Octoser 10, 1966. 


Capirar Stock, Common, Crass A, Voting awo Crass B, Now-vortinc, 
BOTH HAVING A PAR VALUE OF $200.00 PER SHARC, ARE PRESENTED AT THE CURRENT 
ISSUE PRICE OR REDEMPTION VALUE OF $600.00 PER sHaRe aS SET BY THE BoaRo oF 
Directors. 


THE CURRENT ASSET RATIO aT Deceusece 31, 1965 13 $2.03 1m CURRENT 
ASSETS TO EACH $1.00 IM CURRENT LIABILITIES, AS COMPARED wiTH $2.0! To $1.00 
as or Deccmscr 31, 1964. 


STATEMENT OF PROF IT OD LOSs 


PROFIT ANO LOSS ELEMENTS FOR THE YEAR UNDER REVIEW ARE SHOWN IN 
octain in Exnieit "BY. 


DISCOUNTS AND ALLOWANCES DUE PARTICIPATING MEMBERS ARC SHOWN AS A 
OIRECT REOUCTION FROM SALES IN CONFORMITY WITH ESTABLISHED PRACTICE. 


Tue Gross Prorit Percentacc ror 1965, wiTHOUT CONSIDERING PARTICI— 
PATING MEMBERS’ RETURNS AS A DIRECT SALES REDUCTION, 13 10.536% as comPpaReo 
with 11.226% For THE YEAR 1964. COMPARATIVE GROSS PROFIT PERCENTAGES BASED 
ON A GROSS PROFIT FIGURE ARRIVED AT BY ELIMINATING MEMBERS RETURNS AS A 
OIRECT SALES REDUCTION AND APPLYING PURCHASE DISCOUNTS AS A REOUCTION OF 
PURCHASES ARE 12.300% For 1965 ano 12.943% ror 1964. 


GENERAL, 


EXAMINATION OF INSURANCE POoLICcics as or Dectuscr 31, 1965, suoveco 
THE FOLLOWING COVERAGE: 
(Cents Omirreo) 
Fire ano Extenoco Coveract: 
VANDALISM AND MALICIOUS MiscHier 
MERCHANDISE 


Buitoinc, 23-33 - N Stacet, NorTHEast 
Accounts Receivasre Recoros 


SPRINKLER LEAKacc 
Business INTCRRUPTION 
MERCANTILE Rossery ANO SaFe Burcuary: 
MercHanoise (VauT) 
Monty ano Securities 
Orr Premises 
On Premises 


Boirer, Orr ano Gas HEATER 

ComPRCweNSive Generay Liasiuity 

Proouct LiaBiuity 

Auto Comprenensive, Ary Venicres 
(Incuuoinc $50.00 Deouctisre Corrisiom) 


sf 


8 B= 
8 8888 88 888 


$ WUOMW Oo 
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Puseic LIABILITY AND Property DAMAGE, 
Acc Venicres 100/300/25 000 
WORKMEN'S COMPENSATION Statutory 


Fioerity Bonos: 
MANAGER 
ASSISTANT TREASURER 
TREASURER 
ScereTary 
Notary Pusuic 


HENRY S. OWENS AND COMPANY 


By. Dire 
Certiricy Pusnic ACCOUNTANT 


XHieiT "4" 
‘ON wi HAN ——— 


COMPARATIVE BALANCE SHEET 


Decemscer 31, ae 31, 
1965 1964 


Current Assets: 
Casn: 
THe NATIONAL Bank OF WASHINGTON 
. Amcrtcam Security ano Trust Company 

On Hano For Ocrosit 

Petty Casn 

Casu = Trustee = Enpcorees' 
Retirement PLran 


Accounts REce1vasce: 
Traoe Customers 758 139 
Employees 273 

758 5i2 

Returweco Cuecks 

Dceit Barances - Accounts Pavas.e 

Notes Receivasce - Trace (Current Portion) 

Empcovees INSTALLMENT Loans RECEIVABLE 

Accruco Interest Receivas.e 


MERCHANDISE INVENTORIES: 
Im WAREHOUSE 
In Transit 


Prepato Expenses: 
INSURANCE 
Taxes 
SALARIES AND Commissions 


CURRENT ASSETS: 


Fixeo Assets: 
FURNITURE ANO Fixtures 
Ocuivery Equipment 
Sacesmen's Autromosiies 
Buitoine 


Liss, Ocpreccsation Accowances 


Lano 


, AVAILABLE 
al bound volume 


BaLances FORWARD: 
Current Asserts 


Fixeo Assets 


Otmer Asserts: 
Notes Receivasie 
Less, Current Portion 


TOTAL ASSETS 


Current Liasivitics: 
Accounts Paraace 
Ocrerrco Discounts ano ALLowances 
(Pavasce Witnim One Year) 
PaYROLL TAXES WITHHELD AND Accruco 
D. C. Saves ano Use Tax Pavasie 
Feoerar Excise Tax PavaBLe 


Empcorecs Group Insurance Premiums 
Wi THHELO 

Oivioenos Parasite, Prior Years 

District of Corumsia REac Estate ano 
PERSONAL Property Taxes 

Feocrac amo District of Cocumpia 
Income Taxes 


Ocrerrco Discounts ano ALLowaNces 
Pavasce Arter One Year) 


LIABILITIES 


Net Wortm: 
Capitar Stock: 
PREFERRED —- Par $100.00, 950 Snares 
OuTstanoine 
Common = Par $200.00: 
Crass "A", VoTinc 184 Snares 
Par Amount Pato 
PRemium Paro 
INCREMENT IN REDEMPTION VALUE 
TRANSFERREO From Surpius 


Cuass "B", Non-votine 19 Swares 
Par Amount Paio 
Premium Paio 
IMCREMENT 1m REDEMPTION Vacuc 
TRAMSFERRED from SurPLUs 


Decemecr 31, 
! 


561 
290 


14 649 
—4L 242 
1 11S 276 
—214_108 
—L322.284 


a fs 


Occemscer 31, 
1964 


$2,380 468 


$ 630 180 


417 051 
11 892 
73 


HIEIT "A" 

Se UDED 
Decemper 31, Oecenser 31, 
—1265 ! 


BaLances FORWARO: | 
Totar Assets $2.40! 97) 


LiaBierTies ~ 


Net Wortn, Capitan Stock 
Ye Reraineo Earnings, (Exuisit "C") 
4 TS 
» NET WORTH 


* TOTAL LIABILITIES AND NET WORTH 


’ AVAILABLE 
al bound volume 
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WASH'GTON WHOLESALE DRUG EXCHANSE 
COMPARATIVE STATEMENTS OF PROFIT AND LOSS 


FoR HE YEARS EnCED R 
(Cents Cuirree) 


Saves 
Less, Oiscounts ano ALLOWANCES 


Saves - Net 


Ocoucr, Cost of Gooos Soro: 
INVENTORY, JANUARY | 
PURCHASES 
Freicnt In 


Less: 
Inventory, Decenecr 3! 


GROSS _ PROF 1T_ON SALES 


Operating Expenses: 
Savarics ano Commissions 
Emprorees' Retincwcut Prawn 
Empuorees' Pension 
AOVERTISING 
Association Dues 
AuTomosice = Oecivery 


AuTOMOBILE = Sar esmen 

Bao Dests 

ConTRisuTions 

Depreciation 

Directors Fees 

Heat, Licut, Power ano WaTer 


INSURANCE 

INVENTORYING Costs 

LEGAL AND AccounTiNG 
MAINTENANCE AND REPAIRS 
MISCELLANEOUS —- SALESMEN 
MISCELLANEOUS — WaRcMOUSE 


PosTace 
Susscriprions 
Suppcics = Orrice 
Supp.rics - Warcnouse 


! 


! 


AND 1966 


Year Enoco 
Occemscr 31, 


$i0 196 549° 
——434 202 


—276! 647 


! 048 837 
9 173 999 


1747 
10 234 S83 


—LL12 338 


Year Enoco 
Decemecr Sl, 
1964 


$s 620 €02 
£25 23C 
19; 272 


1 080 393 
8 497 Se4 


Ji 443 
9 589 426 


BEST COP’ 
from the origi 
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Kee TC" 
NGTON_WH ALE DRUG EXCHANGE 
ARAT IVE ANALYS | RETAIN ‘ARN IN 
~ 
|OED_O! ER Zi, ANO_ 1964 
(Cours Quitree) 
“ 
Year Enoeo Year Enoeo 
2 f. | Pecensee 21, 196 
Bacawce, January |, PER 
AvoiT Report $819 739 $785 761 
Ocouct: 
Diviognos Paro: 
On Prererrco STOCK $ 7 640 $ 7 776 
Ow Connon Stock $2360 20000 12 900 20.676 
, 799 739 765 085 
Aoo: 
Net Prorit ror THE YEAR 
. (Exniett "8") 54 548 54 654 
AN ie) [pak] 
$834 287 $83 739 


/ AVAILABLE 
al bound volume 
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EXHIBIT | 
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EXHIBIT L 


Washington Wholesale Drug Exchange 
33 N Street, N.W. 


November 20, 1951 


The regular monthly meeting of the Board of Directors of 
the Washington Wholesale Drug Exchange was held at the 
above place, on the above date and called to order by the 
President Mr. H. M. Bradbury. 

Members present: Bradbury, Whittlesey, Stone, Parker, 
Judd, Burdine, Koss, Membert; Goldstein and Lusby. 

A quorem being present, the minutes of the October 
meeting were read for information. 


A request from the Administrators of the Estate of R. L. 
Quigley, for the transfer of 4 shares of Preferred stock and 
one share of Common A and the Reserve thereon to the 
Widow Mrs. Elizabeth C. Quigley, was by action of the 
Board granted. 

The House Committee reported the House, stock and 
shelves were in good condition. 

. A memo under date of November 20, was presented by 
the President as a part of the report of the Finance Commit- 
tee and was commented on by the Board. 

The request of our Employee’s Union for increase of 10¢ 
per hour on salaries was referred to our Attomey on Labor 
Matters and an agreement was reached that 4¢ per hour was 
allowable without Government authorization but balance of 
6¢ per hour must be adjudicated by the Wage Labor Board. 


By action of the Board, it was ordered that a cash dividend 
of $20.00 or 10% on the par value of the Common A and 
Cluss B stock be declared and that, further, a 10% dividend 
be also declared on the Reserve Fund, all payable to Stock- 
holders of record as of and on December 18, 1951. 


Also it was further ordered that the deferred discounts for 
July, August and September 1950 be paid January 1, 1952; 
those of October, November and December 1950 be paid 
April 1, 1952; those of January, February and March 1951 
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be paid July 1, 1952; those of April, May and June 1950 
be paid October 1, 1952, all with interest at 8% per annum 
from the end of the quarter in which they accrued. 


The Board also ordered that the quarterly dividend of 2% 
on the outstanding Preferred Stock be and hereby is de- 
clared payable to Stockholders of record of and on January 
10, 1952; April 10, 1952; July 10, 1952 and October 10, 
1952. 


It was also ordered that all Employees excepting Offi- 
cers, Management and Board Members receive a bonus of 
2% of their yearly salary, payable on the payday immedi- 
ately before Xmas. 


At this meeting, the Board of Directors, by motion, 
adopted the following; That the sum of $100.00 be added 
to the Reserve on each and every share of Common A, 
or Membership, stock and also on each and every share of 
Common B (non voting) stock, making the withdrawal value 
$600.00 per share on all shares outstanding as of April, 18, 


1952. 


Also a motion was carried that every retail drug store 
owner, presently within our trading area, be sent an appli- 
cation blank, with an explanatory letter, offering each one 
an opportunity to join the Exchange at $500.00 between 
the dates of the letter (about Jan. 2, 1952) and Apmil 15, 
1952. Applications after April 18, 1952 must pay $600.00. 


9. Transcript of the minutes of the Board of Directors’ 
meeting on November 20, 1951. 
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EXHIBIT M 


The Washington Wholesale Drug Exchange 
33 N Street, Northeast 
Washington 2, D.C. 


April 18, 1952 


Mrs. Mabel E. Hill 
4550 Connecticut Avenue, N.W. 
Apartment 403 

Washington, D.C. 

Dear Member: 


Your Board of Directors have declared an increase of 
$100.00 per share of all RESERVE on all COMMON A, 
or MEMBERSHIP, stock, and also on all RESERVE on 
all COMMON B, (non-voting) stock of The Washington 
Wholesale Drug Exchange, Inc., which are outstanding as 
of the 18th day of April, 1952. 

Your present holding consists of 


1 share COMMON A, or MEMBER- 
SHIP, stock @ $200.00 
1 share RESERVE thereon @ $400.00 


Present withdrawal value $600.00 


In accordance with our by-laws your holding of the above 
is assigned to the Treasurer of the Exchange as a collateral 
against your debts to the Exchange. Therefore you do not 
have a stock certificate. 


This letter supersedes all similar letters, or Treasurer’s 
receipts, which are dated prior to April 18, 1952. 


Please file this letter with your valuable papers as evidence 
of your holdings and their withdrawal value, as of April 18, 
1957? 


Yours very truly, 


The Washington Wholesale Drug 
Exchange, Inc. 


H. M. Bradbury, President 
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EXHIBIT N 
PERSONAL 
May 31, 1952 
Dear Stockholder-Member: 


This letter is an urgent appeal for support of your man- 
agement. 


I do not want it to be considered as a “swan song’’, but 
realities must be faced. In October, 1949, I suffered a se- 
vere heart attack and, after long hospitalization, I returned 
to work. 


But I cannot continue on indefintely. So I desire to 
preserve, for the membership, explicit rules and regulations 
for future guidance of successor managements. Such guid- 
ance is set forth in the enclosed copy of proposed revised 
by-laws. I solicit your proxy in order that these by-laws 
may be adopted at the coming annual meeting. If you 


send in your proxy, but later find that you can attend the 
meeting, your proxy will not be used. 


It is necessary to adopt completely revised by-laws (and 
not merely amendments to the old ones) because of the 
fact that the minutes of the meetings of the stockholders 
and the board of directors prior to December 17, 1929, 
and the records pertaining to changes in the by-laws made 
after the adoption of the original by-laws in the year 1902, 
and prior to the above date, have become lost or destroyed. 
These records were lost prior to my first election as man- 
ager in 1931, but I have been able to carry along by rea- 
son of my personal familiarity with the methods used by 
my predecessors. 


To these members who are retired druggists, or their 
heirs, I want to point out that the provisions in these by- 
laws, applicable to the repurchase of common stock held 
by them (Article 14, Section 14.03) are nor mandatory. 
All present non-drug store members may retain their mem- 
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bership stock. The revised by-laws are designed to prevent 
the ownership of stock in the Exchange from wandering 
far away from the retail drug store owners, by whom and 
for whose benefit the Exchange was incorporated fifty 
years ago. Your attention is called to the fact that the 
1902 by-laws, as well as the stock certificates, contain pro- 
visions that “stock is transferable only to the company.” 


It is my hope to hold forth, at least in an advisory ca- 
pacity, until my successor can be firmly established. The 
adoption of those by-laws is essential to my overdue re- 
tirement and hence to my health and happiness. 


It is for these reasons that I request your support, after 
fifty years of personal service in behalf of retail druggists, 
by immediately returning your proxy. 


Yours sincerely, 


Howard M. Bradbury 
President & General Manager 
* * * 


EXHIBIT O 


THE WASHINGTON WHOLESALE DRUG EXCHANGE 
PROXY 


KNOW ALL MEN BY THESE PRESENTS, that the un- 
dersigned hereby appoints RALPH A. JUDD, E. F. KOSS, 
MORRIS GOLDSTEIN, W. H. WHITTLESEY and A. V. 
BURDINE, and each of them, the true and lawful attorneys 
and proxies of the undersigned, with full power of substi- 
tution and revocation to each of them, to vote all shares 
of the Common stock of The Washington Wholesale Drug 
Exchange which the undersigned would be entitled to vote 
if personally present, at the annual meeting of the stock- 
holders of said Company to be held at 505 King Street, 
Alexandria, Virginia, on Monday, June 16th, 1952, at 11 
o’clock A.M., Eastern Daylight Saving Time, and at all ad- 
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journments thereof, with all the powers the undersigned 
would possess if then and there personally present and es- 
pecially (but without limiting the general authorization and 
power hereby given) to vote (A) for the election of Direc- 
tors and Officers to serve for the ensuing year, (B) for the 
adoption of proposed revised by-laws, and (C) upon such 
other matters as may properly come before the meeting, 
hereby revoking any proxy or proxies heretofore given with 
respect to said stock, and hereby ratifying and confirming 
all that said attorneys and proxies, their substitutes or any 
of them may lawfully do by virtue hereof; provided, how- 
ever, that if the undersigned shall be personally present at 
the said stockholders meeting, then this proxy shall be null 
and void. 


The undersigned hereby acknowledges receipt of the no- 
tice of said annual meeting of stockholders, together with 
a copy of the said proposed revised by-laws. The shares 
represented hereby will be voted in favor of the adoption 


of such revised by-laws. This proxy is being solicited by 
the management. 


DATED: June 4, 1952 


/s/ Mrs. Mabel E. Hill 
(Stockholder) 


Mrs. Mabel E. Hill 

4550 Connecticut Avenue, N.W. 
Apartment 403 

Washington, D.C. By 


(Title) 
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EXHIBIT P 


THE WASHINGTON WHOLESALE DRUG EXCHANGE 


INCORPORATED 1902 UNDER THE LAWS 
OF THE STATE OF VIRGINIA 


BY-LAWS 


As Revised and Approved at the 
Stockholders’ Meeting Held 
June 16, 1952 


ARTICLE 1 — OFFICES 


Sec. 1.01 The principal office of the corporation shall be 
in the City of Alexandria, State of Virginia. 


Sec. 1.02 The corporation may also have an office in the 
City of Washington, District of Columbia, and offices at 
such other places as the stockholders may from time to 
time appoint. 


* ek 


ARTICLE 10 — RESTRICTIONS ON ISSUANCE 
OF COMMON (VOTING) STOCK 


* ok Oe 


Sec. 10.03 Any person desiring membership in the cor- 
poration shall make written application therefor. Such ap- 
plication shall be recommended by two holders of Com- 
mon (voting) stock of the corporation, and shall be accom- 
panied by the price then fixed for the issuance of a share 
of Common (voting) stock. Such application shall be made 
on a form prescribed by the board of directors, which form 
shall include provisions reading substantially as follows: 


“The undersigned, being the owner of a retail 
drug business, hereby applies for membership in 
and for the purchase of one share of the Com- 
mon (voting) stock, par value $200, of The Wash- 
ington Wholesale Drug Exchange. If this applica- 
tion shall be accepted, it is agreed that — 
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1. The undersigned shall become a voting 
member and the record owner of one share of 
of the Common stock, par value $200, of the 
Exchange, and shall have the rights and privi- 
leges and shall be subject to the restrictions per- 
taining thereto, all as provided in the By-laws of 
the Exchange. 


2. The certificate covering such share of stock 
is hereby assigned by the undersigned to and shall 
be held in the possession of the Exchange, as col- 
lateral security for the satisfaction of all obliga- 
tions of the undersigned to the Exchange for pur- 
chases made from it, all as more particularly set 
forth in the By-laws of the Exchange; but such 
assignment shall not affect the right of the under- 
signed to vote such stock until the same shall be 
duly declared surrendered and cancelled. 


3. Such stock shall be transferable only to the 
corporation, on the terms and conditions provided 
in its By-laws. 


4. The undersigned shall have the right to pur- 
chase from the Exchange merchandise offered for 
sale by it, and shall be entitled to certain deferred 
discounts in respect to such purchases, which dis- 
counts shall be determined and paid pursuant to 
its By-laws. 


5. The undersigned agrees to accept and be 
bound by the existing By-laws and all By-laws 
hereafter regularly adopted by the stockholders 
of the Exchange. 


6. The undersigned further agrees that upon the 
discontinuance, for any reason, of the conduct of 
a retail drug business, the undersigned will surren- 
der his said stock to the Exchange, on the terms 
and conditions provided in its By-laws. 


7. The Secretary of the Exchange is hereby irre- 
vocably appointed as the attorney-in-fact of the 
undersigned for the sole purpose of accomplishing 
any transfer to the corporation of the stock issued 
in the name of the undersigned. 
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It is requested that such stock be issued and regis- 
tered in the name signed hereto and that, until 
changed by notice in writing to the Exchange, all no- 
tices to which the undersigned shall be entitled be 
sent to the address set forth below.” 

Sec. 10.04 Each such application for membership and 
stock in the corporation shall be filed with the board of di- 
rectors, which, by a vote of not less than seven (7) direc- 
tors in favor thereof, at any regular or special meeting, may 
accept the application and permit the issuance of such stock. 
When the Board shall have acted on such application, it shall 
be the duty of the secretary forthwith to notify the applicant 
in writing of the action of the board, and if the application 
shall be denied the deposit submitted therewith shall be re- 
turned. 


ARTICLE 11 — ISSUE AND REPURCHASE 
PRICE OF COMMON STOCK 


Sec. 11.01 It shall be the duty of the board of directors, 
prior to December 31st of each year, at a regular or special 
meeting, to fix and determine a fair and reasonable price at 
which each share of the Common stock of the corporation 
shall be issued during the following calendar year, provided 
that no share thereof shall be issued for less than the par 
value thereof. Such price shall be recorded in the minutes, 
and in these by-laws may be referred to as the “current is- 
sue price’. 

Sec. 11.02 After July 1, 1952, no further shares of the 
authorized Common Class B (non-voting) stock shall be 
issued. 


Sec. 11.03 The current issue price (determined as pro- 
vided in Sec. 11.01) for the Common stock shall also be 
the purchase price to be paid by the corporation for each 
share of Common (voting) stock and each share of Com- 
mon Class B (non-voting) stock surrendered to or repur- 
chased by the corporation during the period for which 
such current issue price is effective. 
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Sec. 11.04 The issue and repurchase price of Common 
stock, as prescribed in this Article, shall be binding upon 
the corporation and each of its stockholders, and their 
respective successors and assigns. 


ARTICLE 12 — PAID IN SURPLUS 


Sec. 12.01 The excess, if any, of the par value received 
upon the issuance of a share of Common stock shall be re- 
corded in the corporation’s books in a special account, as 
paid-in surplus, but shall be available for the general uses 
of the corporation. The amount of such paid-in surplus 
account shall be charged with or diminished by the amount 
of such excess when paid out by the corporation at the 
time of the repurchase or cancellation of such stock. 


ARTICLE 13 — RESTRICTIONS ON TRANSFER 
OF COMMON (VOTING) STOCK 


Sec. 13.01 The Common (voting) stock of the corpora- 
tion shall be transferable only to the corporation, and each 
certificate therefor shall bear on its face these words: “By 
the mutual agreement of all stockholders this stock is trans- 
ferable only to the corporation, on the terms and conditions 
fixed in its By-laws.” 


ARTICLE 14 — REPURCHASE OF COMMON STOCK 


Sec. 14.01 Any owner of common (voting) or Common 
Class B (non-voting) stock, may at all times when the cor- 
poration shall be solvent, and without assigning any reason 
therefor, offer to surrender and transfer his stock to the 
corporation. The Board of Directors shall have authority, 
in its discretion, to repurchase such stock for a sum of 
money equal to the then current issue price for such stock. 


Sec. 14.02 In the event the owner of a share of Com- 
mon stock (whether voting or non-voting) of the corpora- 
tion shall discontinue the conduct of a retail drug business, 
whether by reason of the death of the stockholder, the 
transfer or liquidation of the stockholder’s business, the 
dissolution of a corporate stockholder, or otherwise, the 
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stock owned by such stockholder shall be surrendered to 
the corporation and repurchased by it for a sum of money 
equal to the then current issue price of such stock. 


Sec. 14.03 When it shall come to the attention of the 
board of directors that an owner of Common stock (wheth- 
er voting or non-voting) has discontinued the conduct of a 
retail drug business or has died, and the stockholder, his or 
its assigns, or the estate of a deceased stockholder, as the 
case may be, shall have failed to offer such stock for trans- 
fer to the corporation, the board, in its discretion and at 
any time thereafter, may direct the secretary to send writ- 
ten notice addressed to such stockholder, at his or its last 
address registered with the corporation, requesting the sur- 
render of said stock. If no response to such notice shall 
be received within thirty (30) days from the mailing there- 
of, the board may order the secretary to transfer such stock 
to the corporation, and thereupon there shall be set aside, 
in a separate fund, the repurchase price of such stock, which 
sum shall be held subject to the order of the stockholder, 
his or its assigns, or the estate of a deceased stockholder, 
as the case may be. 


ARTICLE 16 — COMMON STOCK TO BE 
HELD AS COLLATERAL 


Sec. 16.01 Each certificate covering the issuance of Com- 
mon (voting) stock or Common Class B (non-voting) stock 
shall be deemed assigned to the corporation and shall be 
held in its possession as collateral security for the satisfac- 
tion of all obligations of the stockholder to the corporation 
for purchases made from it, and the corporation shall have 
a first lien, to the extent of such obligations, upon the said 
stock and all dividends declared thereon. At any time when 
the indebtedness of a stockholder to the corporation shall 
exceed the then current issue price of the stock owned by 
such stockholder, the board of directors, in its sole discretion, 
may order notice to be given to such stockholder that, unless 
his or its indebtedness shall be satisfied within a time limited, 
not less than thirty (30) days, his or its stock shall be de- 
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clared but unpaid dividends thereon, shall be applied as a 
credit on such indebtedness. Nothing herein contained 
shall be construed as in any way limiting the right of the 
corporation to proceed otherwise as permitted by law to en- 
force collection of the indebtedness of such stockholder, or 
to affect the right of the corporation to collect any balance 
remaining due by the stockholder after the cancellation of 
such stock and application of its proceeds to such indebted- 
ness. 


EXHIBIT Q 


THE WASHINGTON WHOLESALE DRUG EXCHANGE 
33 N Street, Northeast 
Washington 2, D.C. 


June 25, 1952 
Dear Stockholder-Member: 


I am happy to advise that the proposed Revised By-laws, 
a copy of which was sent to you with the notice of the an- 
nual meeting, were unanimously adopted by the stockhold- 
ers at the meeting held June 16, 1952. 


Concer has been expressed by a number of stockholders 
as to the application of Sections 14.02 and 14.03 of the By- 
laws, relating to repurchase by the Exchange of common 
stock in cases where the stockholder ceases to operate a re- 
tail drug store. Ever since the incorporation of the exchange 
in 1902 it has been expressly provided that the common 
stock “is transferable only to the corporation”. This pro- 
vision was intended to preclude the stock, and hence the 
control, of the Exchange from passing into the hands of 
persons not engaged in the retail drug business. As the Ex- 
change has always been operated for the benefit of such 
stores, it is obviously desirable that the control of the Ex- 
change be kept in the hands of members actively engaged 
in that business. At times past there has been a relaxation 
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of the prohibition against transfer of stock except to the 
Exchange. In a number of instances, upon the death of a 
member, the Board of Directors has permitted his stock to 
be transferred to his estate or his heirs. 


It is intended that, henceforth, the rule against transfer 
of stock to anyone except the Exchange will be strictly en- 
forced in accordance with the Revised By-laws. It is not, 
however, the present intention of the management to ex- 
ercise the discretion vested in the Board of Directors by 
Section 14.03 to require the surrender of stock now out- 
standing in the hands of persons not actively engaged in 
the drug store business. Hence present holders of stock, 
who are not actively engaged in the retail drug business, 
need not be disturbed, although in case of their death, it 
may not be transferred to their heirs but will have to be 
surrendered to the Exchange. 


Yours sincerely, 


H. M. Bradbury, President 


** * 


[Filed April 7, 1967] 


TRANSCRIPT OF PROCEEDINGS 
{Washington, D.C.; March 28, 1967] 


[2] THE DEPUTY CLERK: Imre: Estate of Mabel Es- 
pey Hill, Deceased. Administration No. 113985. 

Your Honor, this is a return on a mule to show cause. 

THE COURT: Mr. Espey, what is it that you want that 
has not been furnished? 

MR. ESPEY: Discovery has been furnished in this an- 
swer, but we are still in the administration of this estate, I 
submit, entitled from the respondent to the Court’s repre- 
sentatives, the personal representatives of the decedent, of 
the fair share of the interest, of the share of common stock 
in the respondent corporation which they arbitrarily have 
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fixed at $600, when admittedly its book value is better 
than $4,500. 

THE COURT: Well, that may or may not be, but that 
is not before me today. The only thing before me today 
is the question of information on this rule. 

MR. ESPEY: I think it goes beyond that, Your Honor. 
Where a party admits that he has assets belonging to an es- 
tate and doesn’t claim adverse title, which they can’t do in 
this case in view of the fiduciary relationship of the parties, 
this Court does have the power — 

{3] THE COURT: Maybe this Court does have the power 
to, but I am speaking of this Court this morning as a motions 
court, sitting to hear a rule to show cause. Now, your rule to 
show cause asks for information. It seems to me that infor- 
mation has been furnished. 

Now, if you want to sue for what you figure the value of 
this stock is, you can bring a suit for that purpose and it will 
be tried. That case would take several days to try, I take it. 

MR. ESPEY: Has Your Honor finished? 

THE COURT: Yes. 

MR. ESPEY: Well, this rule also is to show cause why 
they shouldn’t answer and pay to said administratrix the 
true value of common stock, single share, disclosed by the 
financial condition, instead of the $600 placed thereon arbi- 
trarily. 

THE COURT: Well, if it’s a show cause to pay, then 
they have questioned your right to anything over $600, 
which would raise an issue that would have to be tried by 
a Court in a regular trial. 

MR. ESPEY: Only when they claim title adversely, and 
in this — 

THE COURT: They certainly claim title adversely [4] 
here. They say all the rules of the game provide for a cer- 
tain payment to the holders of common stock, it’s been 
going on for years and years in which your client agreed 
to it and took part in it. 

MR. ESPEY: I must take a slight variation from Your 
Honor’s statement. These by-laws require these directors 
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each year to fix a fair and reasonable price for the stock 
and it is apparent on the face of the situation that they 
have not fixed a fair and reasonable price when they arbi- 
trarily fix $600 for a price of the share which has, admit- 
tedly, a book value of over $4,500, and I say they have 
admitted it has an actual value of at least $5,500. 

Now, the only case that I know of directly on the point 
is that one in 24 Appeals D.C., which apply a prior statute. 
That is the case of Richardson versus Daggett, which ap- 
plied the predecessor’s section of 1503, which is involved 
here, and the Court said where the title was claimed ac- 
tual possession of another, there had to be a civil suit, but 
where there is no adverse title claimed by the respondent, 
the Court said an order of delivery would have followed 
as a matter of course. 

And I respectfully submit that there has been no claim 
of adverse title set up here. A corporation and its [5] 
directors are fiduciaries with respect to the property of the 
corporation and its stockholders, and therefore, I say that 
this Court, sitting as a Probate Court, does have jurisdiction 
under this section and under the cases. 


Now, in Watkins versus Rives, which was a slightly differ- 
ent situation, where the fiduciary, the Court’s representa- 
tive of the estate didn’t turn over — the Court ordered him 
to turn over the estate assets and because it didn’t do it, 
it ordered him committed. 

THE COURT: Where there is no question about the 
amount due, I agree with you, surely that can be done. But 
there is a serious question here. Here you have this very sur- 
plus built up over the years, while your client was active in 
this matter, by paying each owner who died or wanted to get 
rid of his stock a fixed amount of money rather than the cash 
value, he himself has participated in this for years and years 
and years. That is how the very surplus has been built up. 

Now, can he suddenly say Well, I am going to change all 
the rules and demand the cash value? Well, the answer I 
don’t know, except that I know I can’t decide it on a mule 
to show cause. 
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MR. ESPEY: Well, it seems to me that there has [6] 
been no cause shown why they shouldn’t pay the book or 
true value of this stock to this estate, and I don’t see where 
there is any necessity for a trial in this situation. 

THE COURT: Well, it might be that clear to you, Mr. 
Espey, but it is not that clear to me. It doesn’t begin to 
be that clear to me. As a matter of fact, I think your cli- 
ent having accepted this for many years, can well be estopped 
from claiming more. 

MR. ESPEY: I don’t see how it can be estopped when 
the by-laws provide that the directors are required each 
year to fix a fair and reasonable value, and the fair and rea- 
sonable value has to take into consideration the book value 
of the stock as well as the earning capacity which is clear- 
ly shown to be very high in the record. 

As a matter of fact, the second statement affixed to the 
answers shows that the increase in the net worth of the cor- 
poration increased over $120 per share in the year 1965, 
and if you go back and examine the one for ’64 you will 
see the value of each share increased $163. 

Now, what this results in is an inequitable situation inso- 
far as a person as a minority stockholder in the position 
of a decedent because the majority of the stockholders 
who are active in the druggist business are [7] keeping the 
earnings of the corporation in the corporation as capital 
with which to pay for and buy quantities of drugs and 
other supplies for drug stores. 

THE COURT: Suppose they liquidated all the surplus, 
what would they do then? How could they operate? 
They couldn’t buy drugs. 

MR. ESPEY: They have been operating ever since 1902 
on the original contributed capital of $200 a share plus the 
investment of preferred stock. 

THE COURT: Plus the savings, and they have grown year 
by year, and they have grown by using this surplus, I assume, 
to buy drugs, and if they didn’t have any surplus to buy 
drugs, if you liquidated all the capital with the exception 
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of what the preferred stock represents, I doubt very much 
if they could operate at all. 

MR. ESPEY: Oh, certainly they could, Your Honor. And 
furthermore, to show how the majority in control have used 
this corporation and its funds for their own benefit this last 
statement shows in addition to the discounts that these 
druggists got on their purchases of drugs as a result of be- 
longing to this Exchange corporation they also were paid 
by the corporation eight percent interest on their deferred 
payments of discounts that they were entitled to. 

[8] In other words, everything was slanted in favor of 
the majority who were operating this corporation against 
the minority stockholder. 

THE COURT: What was this corporation formed for? 

MR. ESPEY: It was formed for the purpose of cooper- 
atively buying the supplies that drug stores sell, and selling 
them to members at discount prices, but the corporation — 

THE COURT: And it wasn’t formed for the purpose of 
making money, was it? 

MR. ESPEY: It certainly was, because it has made money. 

THE COURT: Just because it has made money doesn’t 
mean it was formed to make money. The whole purpose 
of this corporation was to get lower prices to the cooperat- 
ing druggist, of which your client was one, for many, many 
years, and to permit them to buy drugs at the lowest prices. 

MR. ESPEY: -The decedent’s husband was a member, 
that is, a stockholder in the corporation, from 1902 until 
his death in 1924, at which time his widow succeeded to 
his stock interest by virtue of his will in this Court, and 
she merely held the stock and drew dividends on it ever 
since. But she didn’t estop herself in any way. 

[9] THE COURT: Could she get any greater interest 
than her husband had? 

MR. ESPEY: No, sir. She got exactly the same interest. 
As a matter of fact, as I understand the operation, she 
wasn’t entitled to that, but they gave it to her. 

THE COURT: She probably got more than she was en- 
titled to. As long as she owned a drug store couldn’t she 
get reduced prices on drugs? 


JA 71 


MR. ESPEY: She didn’t own a drug store, and theoret- 
ically she wasn’t even eligible to own the stock. 

If you discuss that end of it, a by-law ignored over the 
years is abandoned, if you look in Fletcher on corporations. 

THE COURT: That all may well be, and it may well be 
that you are entitled to five or six thousand dollars, but 
as far as I am concerned, you are not going to get it on 
a tule to show cause. If you are going to get it at all it is 
going to be by filing a suit, having a trial, going into all the 
ins and outs of this matter, and letting a Judge decide it 
after hearing all of the evidence, and you can’t do that here 
on a rule to show cause set up as a motion, you just can’t 
do it. 

[10] Now, if this were a bank account in which the bank 
claimed no title, sure, I can order that paid on a rule to show 
cause. But I can’t without taking extensive evidence, where 
the holder of the fund questions title, just order it paid over. 

MR. ESPEY: Well, in view of the fact that the only ques- 
tion raised in the answers as to the questions of concealment, 
which I think it was very much inolved, they have admitted 
all of the facts pleaded in the petition, and among the facts 
they admitted are — 

THE COURT: That your client is due $6,000? 

MR. ESPEY: No. They have admitted that — they have 
fixed that amount for it, but they have also admitted to 
other facts which show that the fair share of this share of 
stock in the corporation is worth at least $4,500 by the 
book, and actually at least $5,500. 

Now, on that showing, on that factual showing, admitted, 
and I respectfully submit by the respondent, Your Honor 
has full power to order that money turned over to the estate. 

THE COURT: Well, I don’t believe so. I think such action 
on my part would be entirely arbitrary and capricious. 

MR. ESPEY: I don’t see how it could be, in view of [11] 
the face of the record. 

THE COURT: Well, Mr. Espey, you know you are entitled 
to see things as either black or white and not much gray. The 
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Court frequently sees an awful lot of gray in these matters. It 
isn’t as simple a question as you seem to feel it is. 

Now, as far as information is concerned, is there any infor- 
mation that you need that hasn’t been furnished? 

MR. ESPEY: Well, your Honor has just said that it seems 
clear to me, and I think that the information furnished clear- 
ly shows that we are entitled to the money we ask. 

THE COURT: Then the answer to whether they furnished 
all the information you need is yes, I take it. 

MR. ESPEY: For the purposes of this proceeding, I say 
yes. 

THE COURT: All right. Then in that event I will dis- 
charge the writ. And if you care to seek recovery by filing 
a suit, of course, that is what you may do. 

MR. ESPEY: Well, before Your Honor discharges that 
writ, the answer offers to pay off the preferred stock, and 
I have the preferred stock -here endorsed, with a certified 
copy of the letters. Can we get that part of it? 

[12] THE COURT: I think they have offered to bring 
a check this morning for the preferred stock, haven’t you, 
Mr. Wilkes? 

MR. WILKES: From the statement of the concealment 
aspect of the preferred stock, I would like, if Your Honor 
please, to point out for the record, in accordance with the 
affidavit, that this stock certificate for preferred stock has 
continuously been in the possession of the decedent and 
the estate, and that by return mail after inquiry with re- 
spect to surrender of the preferred stock as an exhibit to 
the affidavit, this was offered just immediately after the 
death — 

THE COURT: Mr. Wilkes, I don’t want to get into 
that. We are at a certain situation now, and regardless of 
who is to blame for the delay, which I believe on the rec- 
ord is perfectly apparent, I believe you have a check for 
the preferred stock. 

I think they have the stock certificate, and are willing 
to surrender it. Won’t that take care of the matter? 

MR. WILKES: Yes, Your Honor. The Washington 
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Wholesale Drug Exchange, of course, considers the charges 
in the petition under the applicable statute as very grave and 
serious charges. However, I feel that they are — 

[13] THE COURT: Mr. Wilkes, sticks and stones may 
break your bones, but words can never hurt you. 

MR. WILKES: So true, Your Honor. 

I would like to hand Mr. Espey the check for the redemp- 
tion value of $3,700, plus the dividend which will be due 
next month, but which we tender him before due. 

THE COURT: All right. Is that satisfactory, Mr. Espey? 

MR. ESPEY: Yes, I have the checks, Your Honor. 

THE COURT: All right. Now, have you got the stock 
certificate properly endorsed, and are you all happy about 
that? 

MR. ESPEY: I’m quite sure it is, Your Honor. 

THE COURT: Well, let’s let Mr. Wilkes and his client 
check it. 

MR. WILKES: Yes, Your Honor, I am satisfied. 

THE COURT: All right. Rule will be discharged. Pre- 
sent an order, Mr. Wilkes. 

MR. WILKES: Yes, Your Honor. May I present the 
order? 

THE COURT: You have an order. If you are going 
to say anything to me about the order, it isn’t going to 
help me much unless I have a copy to [14] look at. 

MR. WILKES: Sorry, Your Honor. 

MR. ESPEY: I object to the statement that the Court 
finds that the Washington Wholesale Drug Exchange has 
not concealed any part of the estate of Mabel Espey Hill, 
deceased, as provided in Section, and so forth. 

I think that is unnecessary, and I think it is incorrect 
in view of the allegations. 

THE COURT: Let me see 20-1503. 

MR. ESPEY: And I refer to “‘concealed,” and “‘conceal- 
ment,” in the memorandum before you. 

THE COURT: Anything else, Mr. Espey? 

MR. ESPEY: Well now, yes, Your Honor. Your Honor 
merely said that you would discharge the rule, but you 
didn’t say anything about dismissing the petition. 
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THE COURT: Let’s see what the petition says. Well, 

I will dismiss the petition without prejudice to the right 
of the personal representative to bring an action at law for 
the value of the common stock. But this petition will be dis- 
missed. 

Mr. Wilkes, would you redraw an order with that in it? 
That the petition be and is hereby dismissed without prej- 
udice to the right of the personal representative to file [15] 
an action at law for the value of one share of common stock. 

MR. WILKES: Yes, Your Honor. 

THE COURT: Otherwise I will sign the order as drawn, 
Mr. Espey. 

Mr. Wilkes, you can take it back to my secretary and she 
will redraw it so we have it today and you won’t have to run 
back and forth. 

MR. ESPEY: Do I understand Your Honor to say you are 
finding they have not concealed? 

THE COURT: Yes. I don’t think they concealed anything. 

MR. ESPEY: That is the whole theory of this. 

THE COURT: Mr. Espey, I understand you feel that way, 
but I disagree with you. That is all, gentlemen. 

(Thereupon, hearing in the above-styled cause was 
concluded.) 


[Filed March 28, 1967] 


ORDER DISMISSING PETITION AND DISSOLVING 
RULE TO SHOW CAUSE 


This matter having come on for hearing before the Court 
on Rule to Show Cause issued on March 1, 1967, and 
continued by Order of March 23, 1967 to March 28, 1967, 
against the Washington Wholesale Drug Exchange, and the 
Court having considered the petition of Mildred H. Kim- 
ball, administratrix, and Margaret Ann Espey, administra- 
trix, of the estate of Mabel Espey Hill, deceased, the An- 
swer of Washington Wholesale Drug Exchange to Rule to Show 
Cause, and Affidavit of James A. Membert, President of 
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Washington Wholesale Drug Exchange, and having heard ar- 
gument by respective counsel for the parties thereto; the 
Court hereby finds that the Washington Wholesale Drug Ex- 
change has not concealed any part of the estate of Mabel 
Espey Hill, deceased, as provided in Section 20-1503 of 
Title 20 of the District of Columbia Code, 1951 Edition 

as amended, it is, therefore, this 28th day of March, 1967, 


ORDERED, that the Rule to Show Cause be and the 
same hereby is dissolved and the petition of Mildred H. 
Kimball, administratrix, and Margaret Ann Espey, admin- 
istratrix, be, and is hereby, dismissed without prejudice 
to the right of the personal representatives to file action 
at law for the value of one share of the common stock. 


/s/ George L. Hart, Jr. 
Judge 


[Filed April 7, 1967] 


PETITIONERS’ MOTION FOR REHEARING, OR 
TO ALTER OR CHANGE JUDGMENT DISMISSING 
PETITION, WITHOUT PREJUDICE, AND DISSOLV- 
ING RULE TO SHOW CAUSE 


Come now Petitioners, Administratrix, D.B.N., C.T.A., by 
their attorney, and move the Court, under the authority of 
Federal Civil Rule 59, to grant rehearing on the rule to show 
cause issued March 1, 1967, and on their petition, or to alter 
or change the judgment of March 28, 1967, dismissing with- 
out prejudice their petition and dissolving said rule to show 
cause, by adjudging and ordering that Respondent pay to Pe- 
titioners as Administratrix, D.B.N., C.T.A., the admitted true 
value of $5,500.00 for Decedent’s share of Respondent’s 
common stock, on the ground that said March 28, 1967, 
judgment order is erroneous in law and against the facts, 
which make unnecessary the burden of a civil action and 
trial, in that the Court failed to give effect to the follow- 
ing points of law and fact. 


JA 76 


1. Respondent’s answer admitted, by not denying, every 
fact alleged by Petitioners, including the most material facts 
that the book value of Decedent’s Estate’s share of Respond- 
ent’s common stock has a book value of $4,591.93 and 
true value of $5,500.00, and that Respondents are not in- 
dependent fee simple owners of their assets against the in- 
terests of their stockholders, but hold and manage their as- 
sets as fiduciaries of and for their stockholders. Respond- 
ent’s conclusory allegation that it never concealed any part 
of the assets of Decedent’s Estate is ineffectual, misleading 
and does not specifically answer Petitioners’ factual allega- 
tions, as required by the rules. The legal definitions and 
meanings of the words “concealed,”’ “concealment,” and 
“concealing” and the like, were misapprehended. Respond- 
ent’s affidavit, p. 6, states, legally ineffectually, that affiant 
believes that counsel for petitioner found copies of the 
aforesaid papers among the papers of decedent,” which 
statement includes Respondent’s June 16, 1952, revised 
by-laws. Respondent’s President’s July 14, 1965 letter 


(Petitioners’ Exhibit D, Respondent’s Exhibit B) shows that 
he then sent Decedent’s Estate’s representative a copy of 
said by-laws. Respondent’s affidavit, page 6, denies that 
Respondent is unlawfully withholding Decedent’s Estate’s 
stock certificate, whereas Petitioners do not allege that 
Respondent is unlawfully withholding such certificate. 


2. Said share of common stock entitled Decedent and 
her Representatives to a legal, fractional or pro-rata inter- 
est or share, but not fee simple ownership, in the net worth 
of the Respondent, at least 1/206th. 


Georgia Power Co. v. Watts, 1937,__Ga__, 190 
SE 654, 110 ALR 465, p. 470. 


Corporations, 18 Am Jur2d Sec. 486, p. 979. 


3. Said share of common stock made Respondent and 
its directors, officers and majority stockholders, occupy a 
fiduciary relationship to Decedent’s Estate and Represen- 
tatives requiring them to act in utmost good faith and hon- 
esty toward Decedent’s Estate and Representatives in man- 
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aging Respondent’s corporate affairs such as purchasing 
or taking over said share. 
Mayflower Hotel Stockholders Protective Commit- 
tee et al. v. Mayflower Hotel Corp. et al., 173 
F.2d 46, 84 USAppDC 275, 277, 281, 282. 
Chenery Corp. et al. v. Sec. and Exch. Comm., 128 
F.2d 303, 75 USAppDC 374, at p. 379. 
Kohler v. Kohler, 319 F.2d 834, 7 ALR3d 486. 


4. Said fiduciary relationship required Respondent 
through its President Howard M. Bradbury, in attempting 
or offering to purchase or take over said share of common 
stock for $600.00 by Bradbury’s July 14, 1965, letter to 
make full disclosure to Decedent’s Estate’s Representative 
of all material factors in its full value, such as its admitted 
book value of $4,591.93 and true value of $5,500.00, which 
he failed to do. 


Strong v. Repide, 213 US 419, 53 L. ed. 853, p. 860. 
Helms v. Duckworth, 249 F.2d 482, 101 USAppDC 


390, p. 395. 
George v. Ford, 36 App. D.C. 315, p. 328. 
Kohler v. Kohler, 319 F.2d 634, 7 ALR3d 486. 


Snyder v. Colwell Co-Op. Grain Exch., 3 NW2d 507, 
$09, 213 Iowa 1210. 


Wood v. MacLean Drug Co., 266 Ill. App. 5. 

5. Respondents’ failure to disclose to Decedent’s Represen- 
tatives, especially by its President Bradbury’s July 14, 1965, 
letter, the material factors of such book and true value of said 
common stock share constituted a concealing and conceal- 
ment of a part of Decedent’s Estate. 

Strong v. Repide, 213 US 419, 53 L. ed. 853, p. 860. 

Snyder v. Colwell Co-Op. Grain Exch., 3 NW2d 507, 
509, 213 Iowa 1210. 

George v. Ford, 36 App. D.C. 315, p. 328. 


Helms v. Duckworth, 249 F.2d 482, 101 USAppDC 
390, p. 395. 
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“To conceal is simply not to make known what we 
wish to keep secret.”” Todd v. American Mut. Union, 
Mo. App., 275 SW 60, 62. 

“A neglect to communicate that which a party knows 
and ought to communicate is called a concealment.” 

N.Y. Life Ins. Co. v. Fleck, 12 NW2d 530, 534, 73 
ND 143. 


6. Respondent’s By-Law 13.01 providing, without qualifi- 
cation, that its common stock, which includes Decedent’s 
share, shall be transferable only to Respondent is illegal, null 
and void. Further Respondent admits this by its failure, ne- 
glect or refusal to invoke its By-Law 14.03 and take over said 
share, which would be taking property without due process 
of law and just compensation. 

Allen, et al., Exrs. v. Biltmore Tissue Corp., 


NYCtApp., 1957, 2 NY2d 535, 161 NYS2d 
418, 141 NE2d 812, 61 ALR2d 1309. 


Fletcher on Corporations, Vol. 8, Sec. 4205, 


page 794. 
Corporations, 18 Am. Jur.2d Sec. 384, p. 892. 


7. Respondents’ by-laws and actions thereunder consti- 
tute a scheme rendering the sale of Decedent’s stock im- 
possible to anyone except to Respondent Corporation at 
whatever price it wished to pay, and this arrangement is il- 
legal. 


Allen, et al., Exrs. v. Biltmore etc. Corp., 
NYCtApp., 1957, 2 NY2d 534, 161 NYS2d 
418, 141 NE2d 812, 61 ALR2d 1309. 

Corporations, 18 Am. Jur. 2d Sec. 392, p. 901. 


8. Respondents’ by-laws and actions thereunder, particu- 
larly Sec. 11.01 that “It shall be the duty of the board of 
directors, prior to December 31st of each year, .. . to fix 
and determine a fair and reasonable price” for a share of 
common stock, which they patently ignored and violated 
by fixing the price at $600.00 when the book value is 
$4,591.93 and true value is $5,500.00, show that Respond- 
ent, its directors, officers and majority stockholders have 
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manipulated the affairs of Respondent in the interest of 

themselves to the detriment and hurt of Decedent’s Estate, 
contrary to and in violation of the law that they shall not 

do so. 


Mayflower Hotel Stockholders Protective Commit- 
tee et al. v. Mayflower Hotel Corp., et al., 173 
F.2d 416, 84 USAppDC 275, 280, 281, 282. 

Chenery Corp. et al., v. Sec. and Exch. Comm., 
128 F.2d 303, 75 USAppDC 374, p. 379. 


Strong v. Repide, 213 US 419, 53 L ed 853, 860. 
Kohler v. Kohler, 319 F.2d 634, 7 ALR3d 486. 


Snyder v. Colwell Co-Op. Grain Exch., 3 NW2d 
507, 509, 213 Iowa 1210. 


Wood v. MacLean Drug Co., 266 Ill. App. 5. 


9. There was misapprehension of the record when Court 
expressed the thought (Tr., pp. 2, 3) that only discovery 
was involved, and had overlooked the requirement of the 
Tule to show cause “why said corporation (Respondent) 
should not. . . pay to said Administratrix, D.B.N., C.T.A. 
(Petitioners), the true value of said common stock (ad- 
mitted to be $5,500.00 by failure to deny, and lack of 
any legally sufficient showing why said $5,500.00 should 
not be paid by Respondent.) 


10. The record does not show that Decedent or her Rep- 
resentatives were in anywise active in the practice of Re- 
spondents paying only $600.00 for the common stock share 
of others (Respondent’s Aff., p. 6), but there was unsup- 
ported misapprehension of the record in the Court’s assump- 
tion (Tr., 5) that Decedent was active in this matter. 


11. There is nothing in the record showing that any action, 
knowledge, or representation by Decedent caused Respond- 
“ent or anyone else to change his position or property to 
their detriment or loss in reliance thereon, so there was no 
basis for the Court’s holding (Tr. 6) that Decedent “having 
accepted this for many years, can well be estopped from 
claiming more.” 
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12. There is nothing in the record to support the Court’s 
holding (Tr. 8) that Respondent was not formed to make 
money, but the record does show that Respondent profited 
by a large amount of money, $854,287.00, designated ‘“‘Re- 
tained Earnings,” which Respondent has so far keep from 
sharing with Decedent minority common stock holder and 
used in its manipulation of its affairs to benefit the major- 
ity of Respondents’ common stock holders who are active 
druggists and using such retained earnings to finance their 
purchases of supplies for their drug stores, to the illegal det- 
riment and hurt of Decedent minority stockholder and her 
Estate. 


Snyder v. Colwell Co-op. Grain Exch., 3 NW2d 507, 
p. 508. 


Respectfully submitted, 


/s/ H. Clay Espey 
Attorney for Petitioners 


(Filed April 12, 1967] 


OPPOSITION OF RESPONDENT WASHINGTON 
WHOLESALE DRUG EXCHANGE TO MOTION 
OF PETITIONER FOR REHEARING OR TO 
ALTER OR CHANGE JUDGMENT DISMISSING 
PETITION, WITHOUT PREJUDICE, AND DIS- 
SOLVING RULE TO SHOW CAUSE 


Comes now the respondent, Washington Wholesale Drug 
Exchange, by its counsel, and in opposition to motion of 
petitioner for rehearing, or to alter or change judgment dis- 
solving petition, without prejudice, and dissolving rule to 
show cause, states the following points and authorities: 


1. On the basis of the petition, the answer of Washing- 
ton Wholesale Drug Exchange to rule to show cause, the 
affidavit of James A. Membert, President of Washington 
Wholesale Drug Exchange, and statements by counsel at 
the hearing on March 28, 1967, it is clear beyond a shadow 
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of a doubt that the Washington Wholesale Drug Exchange 
has not concealed any part of the estate of Mabel Espey 
Hill, deceased, as provided in Sec. 20-1503 of Title 20 of 
the District of Columbia Code, as amended. Cook v. Speare, 
13 App. D.C. 446, Richardson v. Daggett, 24 App. D.C. 440, 
Watkins v. Rives, 75 U.S. App. D.C. 109, and that the order 
should not be altered. 


2. Counsel for petitioners has admitted that petitioners 
have been furnished all the information which petitioners 
need. (Tr. 11, Transcript of Proceedings before Judge George 
L. Hart, Jr. on March 28, 1967 on Rule to Show Cause). 


3. Counsel for petitioners admits that Washington Whole- 
sale Drug Exchange was formed for the purpose of coopera- 
tively buying the supplies that drug stores sell and selling 
them to members at discount prices. (Tr. 8, Transcript of 
Proceedings before Judge George L. Hart, Jr. on March 28, 
1967 on Rule to Show Cause). 


4. The subject By-Laws are legal. Whitney v. Farmers 
Co-op Grain Co., 110 Neb. 157, 193 NOV 163, Clearwater 
Citrus Growers Association v. Andrews, 81 Fla. 299, 126 
P.2d 467, 87 S. 903, Driscoll v. East-West Dairymen’s As- 
sociation, 52 Cal. App.2d 468, 126 P.2d 467, Loch v. Paola 
Farmers Union Co-op Creamery & Store Association, 130 
Kan. 136, 285 P. 523, Farmers Union Co-op Gin Co. v. Tay- 
lor, 197 Okla. 495, 172 P.2d 775, Adams v. Sanford Grow- 
ers’ Credit Corp., 135 Fla. 513, 186 So. 239. Petitioners in 
their claim completely disregard the cooperative nature of 
respondent, Washington Wholesale Drug Exchange. Under 
the subject By-Laws, a withdrawing member is entitled to 
the price fixed under the By-Laws for new members coming 
in. This By-Law confers upon the decedent’s estate benefits 
that exceeed that permitted withdrawing members within 
the metropolitan area of Washington, D.C. such as country 
clubs, neighborhood swimming pool and recreation associa- 
tions, yacht clubs, and similar cooperative type corporations, 
many of which pay nothing whatsoever to a withdrawing 
member. 
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5. Counsel for petitioners conceded at the hearing on 
the Rule to Show Cause that the decedent, Mabel Espey 
Hill, could not get any greater interest than her husband, 
pharmacist Walter R. Hill, had (Tr. 9, Transcript of Pro- 
ceedings before Judge George L. Hart, Jr. on March 28, 
1967 on Rule to Show Cause). Pharmacist Walter R. Hill 
participated as a Director over a period of years commenc- 
ing in 1912 in establishing and revising the price at which 
new members would be admitted upon application which 
coincided in each instance with the price which members 
would receive upon withdrawal from membership (Affida- 
vit of James A. Membert, Pages 4 and 5 and Exhibit K 
thereto). 


6. Similarly, decedent, Mabel Espey Hill, was clearly 
familiar over the years with the provision first complained 
of by the fiduciaries of her estate as evidenced by notice 
to decedent, Mabel Espey Hill, dated April 18, 1952 (prior 
to the adoption of the new By-Laws of June 16, 1952) at- 
tached as Exhibit M to Affidavit of James A. Membert which 
sets forth the then current withdrawal value of $600; and as 
further evidenced by the petitioners Exhibit A-] dated De- 
cember 8, 1924, upon the death of pharmacist Walter R. Hill, 
which specifically states the withdrawal value per share of 
$400 which clearly appears to be in the handwriting of Mr. 
Bradbury whose signature appears thereon as Manager, which 
exhibit comes from the papers of decedent; and as further 
evidenced by the notice to decedent, Mabel Espey Hill, as a 
stockholder member, dated May 31, 1952, attached to the 
Affidavit of James A. Membert as Exhibit N; and as further 
evidenced by the proxy executed by the decedent, Mabel 
Espey Hill, dated June 4, 1952 attached to the Affidavit of 
James A. Membert as Exhibit O under which the decedent 
acknowledged receipt of the notice of the annual meeting 
of the stockholders, acknowledged receipt of a copy of the 
proposed revised By-Laws and specifically directed that her 
vote be cast in favor of the adoption of such revised By- 
Laws. 
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7. Contrary to the contention of petitioners, the By- 
Laws which decedent, Mabel Espey Hill, voted in favor of, 
and which were unanimously adopted, do not provide un- 
der Sec. 11.01 that the Board of Directors fix and deter- 
mine a fair and reasonable price at which the one share of 
common stock held by each member shall be redeemed 
upon withdrawal or death of a member. Rather, Sec. 
11.01 provides that the Directors shall fix a fair and rea- 
sonable price at which each share of common stock of the 
corporation shall be issued. Sec. 11.03 then provides that 
the current issue price as provided in Sec. 11.01 for the 
common stock shall also be the purchase price to be paid 
by the corporation for each share of common (voting) 
stock surrendered to or repurchased by the corporation 
during the period for which such current issue price is 
effective. The subject By-Laws for which the decedent 
voted additionally provide under Sec. 16.01 that each 
certificate shall be deemed assigned to the corporation and 
shall be held in its possession. Said By-Laws for which de- 
cedent voted in favor additionally provide under Sec. 10.02 
that no share of common (voting) stock shall be issued to 
a person except the owner of a retail drug business. Said 
By-Laws for which decedent voted are attached to the Af- 
fidavit of James A. Membert as Exhibit P. 


8. Petitioners treat the subject petition as though it were 
a complaint at law. The Washington Wholesale Drug Ex- 
change has not admitted by this proceeding any book value 
of the assets of the cooperative. 


9. There is utterly no basis whatsoever for the conten- 
tion of petitioners that “respondent, its directors, officers 
and majority stockholders have manipulated the affairs of 
respondent in the interest of themselves to the detriment 
and hurt of decedent’s estate’’. 


10. There is no basis for the contention of petitioners that 
Bradbury in his letter of July 13, 1965 violated any duty to 
make any disclosure to the representatives of decedent’s es- 
tate. 


JA 84 


11. Respondent Washington Wholesale Drug Exchange has, 
upon oath of its President, shown cause for the dismissal of 
the Petition and the dissolution of the Rule to Show Cause. 


WILKES AND ARTIS 
/s/ James C. Wilkes, Jr. 
Attorneys for Respondent 


[Filed April 11, 1967] 
CLERK’S MINUTE ENTRY 


There was entered on the docket 4-11, 1967 an order 
denying motion for rehearing. 


Hart, J. 
R. M. Stearns, Clerk 


{Filed April 25, 1967] 


NOTICE OF APPEAL 


Notice is hereby given this 25th day of Apmil, 1967, that 
Petitioners Mildred H. Kimball and Margaret Ann Espey, 
Administratrix, D.B.N., C.T.A., of the Estate of Mabel Es- 
pey Hill, Deceased, hereby appeal to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 26th day of March, 
1967, in favor of Respondent Washington Wholesale Drug 
Exchange, a corporation against said Petitioners Mildred H. 
Kimball and Margaret Ann Espey, Administratrix, D.B.N., 
C.T.A., of the Estate of Mabel Espey Hill, Deceased. 


/s/ H. Clay Espey 
Attomey for Petitioners 


[Certificate of Service] 
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(i) 


STATEMENT OF QUESTIONS PRESENTED * 


Whether appellee-Respondent corporation can be com- 
pelled to pay into Decedent’s Estate, being administered 
under the jurisdiction and authority of the District Court, 
for the Estate’s one share out of respondent’s 206 shares 
of common stock the value of over $4,500.00 of said 
share when respondent without disclosure of such value 
of the interest in the respondent represented by said one 
share offered only $600 for it, under respondent’s by-laws 
restricting sale or transfer of Decedent’s Estate’s one share 
to respondent only, and under respondent’s by-law requir- 
ing its board of directors annually “‘to fix and determine a 
fair and reasonable price” for issuance of shares under a 
sell-back agreement (not applicable to Decedent’s Estate’s 
share) and providing that such issue price shall also be the 
purchase price to be paid by respondent for each share of 
common stock surrendered or repurchased. 


Whether respondent’s offer to pay $600 without full dis- 
closure of the book and true value of the share of stock 
constitutes concealing or concealment of assets of Dece- 
dent’s Estate. 


Whether under the Federal Rules of Civil Procedure peti- 
tioners’ allegations are established as the facts of this case 
by respondent’s failure to deny. 


* For brevity and clarity designations of parties will be: 
Appellants Mildred H. Kimball and Margaret Ann Espey, 
Administratrix, D.B.N., C.T.A., Estate of Mabel Espey 
Hill, Deceased: “petitioners.” 
Appellee Washington Wholesale Drug Exchange, a corpora- 
tion: “respondent.” 


QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. 


Il. 


Il. 


The facts are presented by petitioners’ petition and 
Respondent’s answer 


Decedent’s Estate’s interest or share in respondent’s 


Respondents occupy fiduciary relationship to decedent’s 
estate 


. The effect such fiduciary relationship should have had, 


but did not 


. Respondent’s failure to disclose constituted concealing 


and concealment of a part of decedent’s estate 


. Respondent’s applicable by-laws are illegal, null and 


. Respondent’s scheme restricting sale of decedent’s stock 


to itself at the price fixed by it is illegal, null and 


. Respondents have manipulated their affairs to their 


IX. 


interest and to the detriment of decedent’s Estate 
contrary to the law that they shall not do so 


The District Court misapprehended the record and 
scope of this proceeding 


CONCLUSION 


(iv) 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,035 


IN RE: 
ESTATE OF MABEL ESPEY HILL, Deceased, 
MILDRED H. KIMBALL 
and 
MARGARET ANN ESPEY, 
ADMINISTRATRIKX, D.B.N., C.T.A., 
Appellants, 


Vv. 


WASHINGTON WHOLESALE DRUG EXCHANGE, 
a Corporation, 
Appellee. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
DISMISSING APPELLANTS’ PETITION AND 
DISSOLVING RULE TO SHOW CAUSE 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction under Section 1291, Title 28, 
U.S.C., as amended, the District Court’s order dated and 
filed March 28, 1967, being a final decision. JA 74. 


The District Court had jurisdiction under Section 20- 
1503, D.C. Code, 1961, as amended. Appellant-petitioners’ 
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pleading necessary to show existence of the jurisdiction, 
their Petition for Rule To Show Cause Why Discovery and 
Delivery of Assets Should Not Be Ordered, starts at Joint 
Appendix page 2. 


STATEMENT OF THE CASE 


Appellant-petitioners, as Administratrix, D.B.N., C.T.A., 
of the Estate of Mabel Espey Hill, Deceased, Administration 
No. 113985, by the September 16, 1966, Order of the Dis- 
trict Court (JA 1), appeal from the District Court’s final 
decision by its order dated and filed March 28, 1967, dis- 
missing their Petition for Rule To Show Cause, etc., based 
upon Decedent Hill’s one share of common (voting) stock 
of respondent out of approximately 206 issued by and out- 
standing of respondent, where respondent offered $600 for 
it but its fair share in the net worth of respondent exceeded 
$4,500, and said share was transferrable only to respondent 
under its by-laws. 


The District Court erred in failing, neglecting or refusing 
to apply and give effect to principles and rules of law as 
follows: 


1. Said share of common stock entitled Decedent and 
her Estate to a fair pro-rata share in the net worth of re- 
spondent. 


2. Respondent and its directors, officers and majority 
stockholders occupy a fiduciary relationship to Decedent’s 
Estate requiring of respondent good faith and honesty to- 
ward Decedent’s Estate in purchasing or taking over said 
share. 


3. Such fiduciary relationship required respondent in of- 
fering to purchase or take over said share for $600 to dis- 
close and make plain that its book value was $4,591.93 
and true value was $5,500.00 which it failed to do. 


4. Such failure to disclose constituted a concealing and 
concealment of a valuable part of Decedent’s Estate. 

5. Respondent’s arrangement by its by-laws and ac- 
tions rendering the sale of Decedent’s one share impossi- 
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ble to anyone except respondent at whatever price it fixes 
is inequitable, illegal, null and void. 


6. Effective July 1, 1966, the Federal Rules of Civil Pro- 
cedure became effective in proceedings of the Probate 
Branch of the District Court, and thereunder respondent’s 
failure to deny petitioners’ material allegations admitted 
them as the facts of this case. 


Petitioners’ Petition For Rule, etc. (JA 2), read in con- 
nection with respondent’s Answer (JA 26), shows that re- 
spondent admitted the material claims of petitioners. Peti- 
tioners submit that their Petition sets out clearly and suc- 
cinctly their case, and that repetition here would unneces- 
sarily burden the record. 


The preferred stock has been returned to respondent and 
it has paid petitioners therefor; so there is no issue here 
over the preferred stock. 


Petitioners seek a more equitable payment for Dece- 
dent’s one share of common stock than the $600.00 of- 


fered by respondent (JA 24, 34, 35), when its book value 
exceeds $4,500.00 and its true value is at least $5,500.00. 
Petitioners do not seek the last penny of the value of Dece- 
dent’s share of common stock. 


STATUTES AND RULES INVOLVED 
Section 1291, Title 28, U.S.C., provides: 


The courts of appeals shall have jurisdiction of 
appeals from all final decisions of the district courts 
of the United States, ... 


Section 20-1503. Concealment of assets by strangers. 
D.C. Code, 1961, as amended, provides: 


“When an executor, administrator, or collector 
believes that a person is concealing any part of his 
decedent’s estate, he may file a petition in the court 
alleging the concealment, and the court may compel 
an answer thereto on oath. When the court is satis- 
fied, upon an examination of the whole case, that 


4 


the party charged has concealed any part of the es- 
tate of the deceased, it may order the delivery 
thereof to the executor, administrator, or collector, 
and may enforce obedience to the order in the same 
manner in which orders of the court may be enforced. 


Federal Civil Rule 81, by amendment effective July 1, 
1966, amended the sentence in (a) (1) thereof reading ““They 
do not apply to probate, . .. proceedings in the United States 
District Court for the District of Columbia except to appeals 
therein,” to read “They do not apply to mental health pro- 
ceedings in the United States District Court for the District 
of Columbia except to appeals therein,” thereby making the 
Federal Civil Rules applicable to this proceeding instituted 
March 1, 1967 (JA 2). 


Federal Civil Rule 8. General Rules of Pleading — pro- 
vides: 

(b) Defenses; Form of Denials. A party shall state 
in short and plain terms his defenses to each claim as- 
serted and shall admit or deny the averments upon 
which the adverse party relies. .. Denials shall fairly 
meet the substance of the averments denied. . . . 


(d) Effect of Failure to Deny. Averments in a 
pleading to which a responsive pleading is required, 
other than those as to the amount of damage, are 
admitted when not denied in the responsive plead- 
ing. ...- 


STATEMENT OF POINTS 


Respondent occupies a fiduciary relationship to Dece- 
dent’s Estate in connection with its share of respondent’s 
common (voting) stock. 


Respondent’s failure, neglect, or refusal, in attempting 
to purchase or take over Decedent’s one share of common 
stock for $600, to disclose and states its value of at least 
$4,500 constituted a legal conceal 1t. 


Respondent’s answer by failure and neglect to answer pe- 
titioners’ material allegations admitted such fiduciary rela- 
tionship and legal concealment. 
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Respondent’s arrangement by its by-laws and actions, re- 
stricting sale or surrender of Decedent’s share of common 
stock to respondent only, and at the price respondent fixed 
unilaterally, is inequitable, calling for exercise of the judi- 
cial power to see to it that Decedent’s Estate receives from 
respondent fair value for Decedent’s share. 


SUMMARY OF ARGUMENT 


Respondent has admitted every material allegation of pe- 
tioners’ Petition for Rule To Show Cause, etc., by its 
failure to deny in accordance with the Federal Civil Rules. 


Decedent’s share of respondent’s common stock gave her 
Estate a pro rata share in the net worth of respondent, of 
the value of at least $4,500.00, and this situation made re- 
spondent have a fiduciary relationship to Decedent’s Estate 
requiring good faith and full disclosure by respondent as to 
value in attempting to purchase said share for $600. Re- 
spondent offered only $600 without disclosure of value of 
at least $4,500 and this constitutes concealing and conceal- 
ment giving the District Court jurisdiction and power to or- 
der equitable payment to petitioners. This position is 
strengthened by respondent’s by-law restricting sale of De- 
cedent’s share to respondent only. The District Court mis- 
apprehended the issues and record. 


ARGUMENT 
I 


The Facts Are Presented by Petitioners’ 
Petition and Respondent’s Answer 


Respondent’s answer (JA 26) admitted, by not denying, 
every material fact alleged by petitioners’ petition (JA 2), 
including the most material facts that the book value of De- 
cedent’s Estate’s share of respondent’s common stock had 
and has a book value of $4,591.93 and true value of 
$5,500.00, and that respondents are not independent fee 
simple owners of their assets against the interests of their 
stockholders, but hold and manage their assets as fiducia- 
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ries of and for their stockholders. Respondent’s conclusory 
allegations that it never concealed any part of the assets of 
Decedent’s Estate is ineffectual for it does not specifically 
answer petitioners’ factual allegations as required by the 
rules. 


ii 


Decedent’s Estate’s Interest or Share 
in Respondent’s Assets 
Decedent’s Estate’s share of respondent’s common stock 
entitled Decedent and her representatives, petitioners, to a 
legal, fractional or pro-rata interest or share in the net 
worth of respondent, at least 1/206th. Petitioners do not 
claim any fee simple ownership of respondent’s assets. 
Georgia Power Co. v. Watts, 1937, _Ga._, 190 SE 
654, 110 ALR 465, 470. 
Corporations, 18 Am Jur.2d, Sec. 386, p. 979. 


Il 


Respondents Occupy Fiduciary Relationship 
to Decedent’s Estate 


Decedent’s share of common stock made respondent 
and its directors, officers and majority stockholders occupy 
and stand in a fiduciary relationship to Decedent’s Estate 
and petitioners, requiring respondents to act in utmost good 
faith and honesty toward Decedent’s Estate and petitioners 
in managing respondent’s corporate affairs such as purchas- 
ing or taking over said share. 


Mayflower Hotel Stockholders Protective Committee 
et al. v. Mayflower Hotel Corp. et al., 84 USAppDC 
275, 277, 281, 282, 173 F.2d 416. 


Chenery Corp. et al. v. Sec. and Exch. Comm., 75 US 
AppDC 374, 379, 128 F.2d 303. 


Kohler v. Kohler, 319 F.2d 634, 7 ALR3d 486. 
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IV 


The Effect Such Fiduciary Relationship 
Should Have Had, But Did Not 
Such fiduciary relationship required respondent through 
its President Howard M. Bradbury, in attempting or offering 
to purchase and take over Decedent’s Estate’s share of com- 
mon stock for $600 by Bradbury’s July 14, 1965, letter (JA 
24, 34, 35) to make full disclosure to Decedent’s Estate of 
all material factors in its full value, such as its admitted book 
value of $4,591.93 and true value of $5,500.00, which he 
failed to do. 


Strong v. Rapide, 213 US 419, 53 Led 853, 860. 


Helms v. Duckworth, 101 USAppDC 390, 395, 249 
F.2d 482. 


George v. Ford, 36 App.D.C. 315, 328. 
Kohler v. Kohler, 319 F.2d 654, 7 ALR3d 486. 
Snyder v. Colwell Co-Op. Grain Exch., 3 NW2d 507, 


509, 213 Iowa 1210. 
Wood v. MacLean Drug Co., 266 Ill. App. 5. 


V 


Respondent’s Failure To Disclose Constituted 
Concealing and Concealment of a 
Part of Decedent’s Estate 

The District Court did not allow or give full meaning or 
scope to the words “concealing” and “concealment.” Re- 
spondents’ failure to disclose to Decedent’s representatives, 
especially its President Bradbury’s July 14, 1965, letter 
(JA 24, 34, 35), the material factors of the aforesaid book 
and true values of said common stock share constituted, 
legally, a concealing and concealment of a part of Dece- 
dent’s Estate. 


Strong v. Repide, 213 US 419, 53 L ed 853, 860. 


Snyder v. Colwell, Co-Op. Grain Exch., 3 NW2d 
507, 509, 213 Iowa 1210. 
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George v. Ford, 36 App. D.C. 315, 328. 


Helms v. Duckworth, 101 USAppDC 390, 395, 249 
F.2d 482. 

“To conceal is simply not to make known what we 
wish to keep secret.” Todd v. American Mut. 
Union, Mo. App. 275 SW 60, 62. 

“A neglect to communicate that which a party knows 
and ought to communicate is called a concealment.” 
New York Life Ins. Co. v. Fleck, 12 NW2d 530, 534, 
73 ND 143. 


VI 


Respondent’s Applicable By-laws Are 
Illegal, Null and Void 
Respondent’s By-Law 13.01 (JA 5, 63) providing, without 
qualification, that its common stock, which includes Dece- 
dent’s Estate’s share, shall be transferable only to respondent 
is illegal, null and void. Respondent by conduct admits this 
by its failure to invoke its By-Law 14.03 (JA 6, 64) and take 
over said share, which would be taking property without due 
process of law and without just compensation. 
Allen et al., Exrs. v. Biltmore Tissue Corp., NYCtApp., 
1957, 2 NY2d 534,:161 NYS2d 418, 141 NE2d 
812, 61 ALR2d 1309. 
Fletcher on Corporations, Vol 8, Sec. 4205, page 794. 


Corporations, 18 Am Jur 2d Secs. 383, 384, p. 892. 


Vil 


Respondent’s Scheme Restricting Sale of Decedent’s 
Stock to Itself at the Price Fixed by It 
Is Illegal, Null and Void 

Respondent’s by-laws and actions thereunder constitute a 
scheme restricting the sale of Decedent’s Estate’s one share 
of common stock to itself only, at whatever price it fixes as 
“fair and reasonable,” and this arrangement is inequitable, 
illegal, null and void. 
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Allen, et al., Exrs. v. Biltmore Etc. Corp., NYCtApp., 
1957, 2 NY2d 534, 161 NYS2d 418, 141 NE2d 
812, 61 ALR2d 1309. 


Corporations, 18 Am Jur 2d Sec. 392, p. 901. 


Vill 


Respondents Have Manipulated Their Affairs to Their 
Interest and to the Detriment of Decedent’s Estate 
Contrary to the Law That They Shall Not Do So 
Respondent’s by-laws and actions thereunder, particular- 
ly Sec. 11.01 that “It shall be the duty of the board of di- 
rectors, prior to December 31st of each year, . . . to fix 
and determine a fair and reasonable price” for a share of 
common stock (JA 8, 62), which they patently ignored 
and violated by fixing the price at $600 when the book 
value is $4,591.93 and true value is $5,500.00, show that 
respondent, its directors, officers and majority stockhold- 
ers have manipulated the affairs of respondent in the in- 
terest of themselves to the detriment and hurt of Dece- 
dent’s Estate, contrary to and in violation of the law that 
they shall not do so. 
Mayflower Hotel Stockholders Protective Commit- 
tee et al. v. Mayflower Hotel Corp. et al., 84 
USAppDC 275, 280, 281, 282, 173 F.2d 416. 


Chenery Corp. et al. v. Sec. and Exch. Comm., 75 
USAppDC 374, 379, 128 F.2d 303. 


Strong v. Repide, 213 US 419, 53 L ed 853, 860. 
Kohler v. Kohler, 319 F.2d 634, 7 ALR3d 486. 


Snyder v. Colwell Co-Op. Grain Exch., 3 NW2d 
507, 509, 215 Iowa 1210. 
Wood v. MacLean Drug Co., 266 Ill. App. 5. 
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IX 


The District Court Misapprehended the Record 
and Scope of This Proceeding 


A. There was misapprehension of the record when the 
District Court expressed the thought (Tr. pp. 2, 3, JA 66, 
67) that only discovery was involved. The District Court 
had overlooked the requirement of the rule to show cause 
“why said corporation (respondent) should not . . . pay to 
said Administratrix, D.B.N., C.T.A. (petitioners) the true 
value of said common stock” (JA 25) (Admitted to be 
$5,500.00) by failure to deny, and lack of any legally suf- 
ficient showing why said sum should not be paid to peti- 
tioners by respondent). 


B. The record does not show that Decedent or her rep- 
resentatives were in anywise active in the practice of re- 
spondent paying only $600.00 for the common stock share 
of others (Respondent’s Affidavit, p. 6, JA 27, 32), or that 
they had any knowledge thereof, and the District Court mis- 
apprehended the record when the Court assumed that Dece- 
dent was active in this matter (Tr. 5, JA 68). 


C. There is nothing in the record showing that any action, 
knowledge, or representation by Decedent caused respond- 
ent or anyone else to change his position or property to their 
detriment or to lose in reliance thereon, so that there was no 
basis for the Court’s holding that Decedent “having accepted 
this for many years, can well be estopped from claiming 
more.” (Tr. 6, JA 69) 


D. There is nothing in the record to support the Court’s 
holding (Tr. 8, JA 70) that respondent was not formed to 
make money, but the record does show that respondent 
profited by a large amount of money after dividends, 
$854,287.00, designated “Retained Earnings,” (JA 21, 49) 
which respondent has so far kept from sharing with Dece- 
dent’s Estate, and used in its manipulation of its affairs to 
benefit the majority of respondents’ common stock holders 
who are active druggists and using such retained earnings to 
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finance their purchase of supplies for their drug stores, ad- 
vantageously to themselves, to the illegal detriment and hurt 
of Decedent and her Estate. 


Snyder v. Colwell Co-Op, Grain Exch., 3 NW2d 507, 
508. 


CONCLUSION 


The decision of the District Court should be reversed 
with direction to the District Court to require respondent 
to pay to petitioners for Decedent’s Estate for its one share 
of common stock its fair and reasonable value in propor- 
tion to its fair interest or share in respondent’s net worth, 
to the end that Decedent’s Estate’s administration may be 
concluded in accordance with justice to all. 


Respectfully submitted, 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the questions are: 


1. Does the United States District Court for the District 
of Columbia, sitting as the Probate Court in an Administra- 
tion Case filed in the Office of the Register of Wills, have 
jurisdiction and power under Section 20-1503 of Title 20 
of the District of Columbia Code, 1961 Edition, as amended, 
in a hearing on a rule to show cause issued against a stranger 
to the administration proceeding, to determine the legality 
and binding effect upon appellants of appellee’s by-laws and 
actions taken by appellee’s Board of Directors pursuant 
thereto, on the basis of a petition and answer thereto, with- 
out an opportunity for civil trial, and to order such stranger 
to the probate proceeding to pay money to the Decedent’s 
Estate? 


2. Was the finding by the Probate Court that appellee 
“has not concealed any part of the estate of Mabel Espey 
Hill, deceased, as provided in Section 20-1503 of Title 20 
of the District of Columbia Code, 1961 Edition, as amended” 
clearly erroneous? 


3. Is an answer to a rule to show cause a “pleading” within 
the applicability of paragraphs (b) and (d) of Federal Civil 
Rule 8, and, if so, by reason of such applicability did appellee 
in legal effect admit by its answer “concealing” any part of 
Decedent’s Estate within the purview of Section 20-1503 of 
Title 20 of the District of Columbia Code, 1961 Edition, 
as amended? 


4. Are by-laws of a cooperative type of corporation, 
formed for the purpose of cooperatively buying the sup- 
plies that drug stores sell, and selling them to its members 
at discount prices, in which issuance of the common voting 
stock is restricted to one share each and only to owners of 
a retail drug business, which imposes the duty on the Board 
of Directors to determine annually a fair and reasonable 
price at which one share of common stock which entitles the 
the incoming druggist to purchase drugs from the coopera- 


(ii) 


tive shall be issued during the following year, and which 
further provides that the price so fixed for incoming mem- 
bers shall be similarly applicable as the purchase price to 
be paid to outgoing members upon surrender to, or repur- 
chase of the stock by, the corporation, and which further 
provide that the common voting stock is transferable only 
to the corporation, illegal, null or void as applied to the 
facts of this case? 

5. Is the by-law provision of appellee that the common 


voting stock is transferable only to the corporation appli- 
cable to and binding upon appellants? 


6. Is there any basis in fact for appellant’s allegation that 
appellant and its directors, officers and majority stockhold- 
ers have engaged in a scheme in bad faith, in violation of 
fiduciary responsibilities, and unlawfully, to manipulate the 
affairs of the Washington Wholesale Drug Exchange in the 
interest of themselves, to the detriment of appellants? 


QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. Probate Court Does Not Have Power or Jurisdiction 
Under Section 20-1503 to Try Issue of Title to a 
Pro-rata Share in the Net Worth of Appellee, raised 
by Answer to Rule to Show Cause and Order 
Stranger to the Probate Proceeding to Pay Money 
to Decedent’s Estate 


. Finding by Probate Court That Appellee Has Not 
Concealed Any Part of the Estate of Mabel Espey 
Hill Was Not Clearly Erroneous 


. Answer to Rule to Show Cause Is Not a Pleading 
but, If It Were, Appellee Did Not in Legal Effect 
by Its Answer Admit Concealment 


. The By-laws of Appellee, a Cooperative-type 
Corporation, Are Legal 


. The Bylaws of Appellee Are Binding Upon 


. Appellants’ Allegations of Bad Faith, Violation 
of Fiduciary Responsibilities and Unlawful Actions 
to Manipulate:the Affairs of the Exchange Are 
Unfounded 


CONCLUSION 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


1. This is an appeal from an order of the United States 
District Court for the District of Columbia, sitting as the 
Probate Court in an administration case filed in the Office 
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of the Register of Wills, issued against appellee who was a 
stranger to and not a party in said administration proceed- 
ing, in which Judge George L. Hart, Jr. found, on the basis 
of the petition, the answer of appellee to rule to show cause, 
and affidavit of the president of appellee that appellee has 
not concealed any part of the estate of Mabel Espey Hill, 
deceased, as provided in Section 20-1503 of Title 20 of the 
District of Columbia Code, 1961 Edition as amended, and 
dissolved the rule to show cause and dismissed the petition 
without prejudice to the right of the personal representa- 
tives to file action at law for the value of one share of the 
common stock of appellant (JA 74-75). 


2. The answer of appellee to the rule to show cause stated 
that appellee is not now, and has never heretofore concealed 
any part of the assets of the estate of Mabel Espey Hill, de- 
ceased, and incorporated in said answer by reference affi- 
davit of James A. Membert, under oath, answering the alle- 
gations of petitioner, and Exhibits A through Q attached 
to said affidavit and incorporated therein (JA 26 through 
66). 


3. Appellants’ petition for rule to show cause was filed 
in the Office of the Register of Wills on March 1, 1967 (JA 
2). Twenty months before that date counsel for appellants 
by letter dated July 12, 1965 advised appellee that Mable 
Epsey Hill died on May 4, 1965 and has for liquidation one 
membership share of appellee corporation and requested a 
copy of the last balance sheet showing the corporation’s fi- 
nancial condition and a statement of the number of out- 
standing membership shares (JA 33-34). Two days later 
appellee'by letter dated July 14, 1965 to counsel for appel- 
lants responded with financial information and a statement 
that there were on that date 187 shares of Common A (vot- 
ing) stock outstanding, suggesting that the estate retain the 
share of membership stock until after the dividend of De- 
cember 18, 1965 of $60 (10% of the surrender value of 
$600) whereupon appellee would send appellants check in 
the amount of $600 (the current withdrawal value) and 
stating that this stock could not be bequeathed or trans- 
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ferred (JA 34-35). Two days later, on July 16, 1965, coun- 
sel for appellants complained that he had received from ap- 
pellee a profit and loss statement whereas he desired a bal- 
ance sheet (JA 36). Seven days later, on July 23, 1965, 
appellee sent to counsel for appellants a letter (JA 37) en- 
closing the latest statement of assets and liabilities of appel- 
lee (JA 20-23). On March 16, 1966, counsel for appellee 
wrote to counsel for appellants, enclosing additional infor- 
mation and concluding with the statement that he had care- 
fully reviewed the matter with appellee and was of the 
opinion that appellee’s position set forth in prior correspon- 
dence was correct. Subsequent to said letter of March 16, 
1966, no representative of appellants made any demands 
upon appellee for further information respecting financial 
condition or otherwise (JA 28, para. 4, lines 20-23). At- 
tached to the affidavit of James A. Membert as Exhibit G 
thereto, incorporated in the answer of appellee to the rule 
to show cause was report of audit of appellee for the year 
ended December 31, 1965 which was received by respond- 
ent after March 16, 1966 (JA 28-29 and JA 41 through 
51). James A. Membert, president of Washington Whole- 
sale Drug Exchange, swore by affidavit that appellee is not 
now, and has not heretofore, concealed any part of the as- 
sets of the Estate of Mabel Espey Hill, deceased (JA 27) 
and affiant additionally denied that Washington Wholesale 
Drug Exchange was unlawfully withholding the subject cer- 
tifcate or concealing any information with respect to such 
certificate of stock (JA 32). 


4. Counsel for appellants stated at the hearing on the 
rule to show cause that appellee furnished all the informa- 
tion needed by appellants for the purpose of that proceed- 
ing (JA 72, lines 8-11). 

5. Sixty-five years ago, on July 9, 1902, appellee issued 
certificate No. 13 for one share of the common voting stock 
to Walter R. Hill, pharmacist, husband of the decedent, Ma- 
bel Espey Hill, as part of the original issue of stock follow- 
ing the incorporation on June 21, 1902 (JA 29). Said cer- 
tificate states “Shares $200 each” and “By mutual agree- 
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ment of all stockholders, this stock is transferable only 
to the company” (JA 52): and on the reverse side of 
said ceritificate pharmacist Walter R. Hill under the same 
date assigned said certificate to the corporation as collat- 
eral for any debts to the Exchange (JA 53 and JA 29). 
Since the date of incorporation in 1902, all stock certificates 
for the common stock have remained in the stock book of 
the corporation in the offices of the corporation, and no 
stock certificate at any time has been delivered from the 
corporation to any member (JA 29). Pharmacist Hill was 
a Director of appellee from 1912, was elected second Vice 
President in 1915, continued to serve until 1917, and was 
re-elected as a Director in 1920 (JA 30). Each member ad- 
ded to the $200 par value of each share of the common 
stock $100 on December 29, 1903: the Board of Directors 
in October 1908 increased the value of each share of com- 
mon stock from $300 to $325; at the March 1916 meet- 
ing the withdrawal value for each share of stock was in- 
creased from $325 to $350 per share; in December 1917 
the Board of Directors ordered that the withdrawal value of 
each share of class A and B stock be increased by $25, 
making the withdrawal value $375; at the November 1918 
meeting of the Board, $25 was voted to be added to the 
withdrawal value of class A and B stock, making the with- 
drawal value $400 per share; this $400 value remained at 
this figure until 1931 when it was increased to $500 as the 
withdrawal value; and incoming members after November 
1918 paid $400, but in 1931 it was changed to $500 for 
membership which is returnable upon withdrawal (JA 30). 
The class A and B stock cannot be inherited but must be 
redeemed by the estate for cash in case of the death of a 
holder (JA 30). 


6. Under date of December 8, 1924, appellee acknowl- 
edged that Walter R. Hill deceased was the owner of one 
membership share in appellee, that it had been transferred 
to the credit of Mabel E. Hill, beneficiary of the estate of 
Walter R. Hill, deceased, and that she was now the owner 
thereof (JA 15), and this instrument was in the hands of 
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appellant as evidenced by the fact that it was attached as 
an exhibit to appellant’s petition to rule to show cause. 
This December 8, 1924 instrument additionally stated “with- 
drawal value $400.” 


7. By letter dated April 18, 1952 appellee notified the 
decedent Mabel E. Hill, that the present withdrawal value 
had been increased by the Board of Directors to $600, and 
further stated “In accordance with our by-laws, your hold- 
ing of the above is assigned to the Treasurer of the Exchange 
as collateral against your debts to the Exchange. Therefore 
you do not have a stock certificate” (JA 56). 


8. Under date of May 31, 1952 Howard M. Bradbury, 
the President and General Manager of appellee, requested 
decedent, Mabel E. Hill’s proxy for the adoption of new 
by-laws and called her attention to the fact that the 1902 
by-laws as well as the stock certificate contain provisions 
that “Stock is transferable only to the company” (JA 57- 
58). In response thereto, decedent Mabel E. Hill under date 
of July 4, 1952 executed her proxy directing her attorney- 
in-fact to vote in favor of the adoption of the proposed re- 
_ vised by-laws, and in which decedent Mabel E. Hill acknowl- 
edged receipt of a copy of the by-laws. One June 16, 1952 
the subject revised by-laws were approved at a stockholders 
meeting (JA 31). The stockholders were advised by com- 
munication dated June 25, 1952 that the revised by-laws 
were adopted (JA 65-66). The current determination by 
the Board of Directors with respect to the price at which 
common stock shall be issued and retired is $600 per share 
(JA 32). 


9. During the calendar year 1966, numerous new mem- 
bers joined appellee and each paid for his one required 
share of the common stock the sum of $600; and similarly 
during said calendar year numerous shares were tumed in, 
the member having died, and in each instance the amount 
paid upon the surrender of one share of the common stock 
was $600 (JA 32). 
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10. Under the by-laws (Section 11.01 of Article 11) it 
is the duty of the Board of Directors prior to December 
31st of each year to fix and determine a fair and reason- 
able price which incoming members shall pay for the 
required one share of stock; and the price so fixed is auto- 
matically the price payable to withdrawing members under 
Section 11.03 of Article 11 (JA 62) and the issue and re- 
purchase price of common stock as prescribed in said Arti- 
cle are binding upon the corporation and each of its stock- 
holders and their respective successors and assignees, as pro- 
vided in Section 11.04 (JA 63). Section 13.01 of Article 
13 provides that the common (voting) stock of the corpo- 
ration shall be transferable only to the corporation and each 
certificate therefor shall bear on its face the words “By the 
mutual agreement of all stockholders this stock is transfer- 
able only to the corporation, on the terms and conditions 
fixed in its By-laws” (JA 63). 


STATUTES AND RULES INVOLVED 


The relevant parts of rules involved which are not included 
in the Brief of Appellant are as follows: 


Federal Civil Rule 7 provides: 


“(a) PLEADINGS. There shall be a complaint and 
an answer; a reply to a counterclaim denominated 
as such; an answer to a cross-claim, if the answer 
contains a cross-claim; a third-party complaint, if a 
person who was not an original party is summoned 
under the provisions of Rule 14; and a third-party 
pleading, if a third-party complaint is served. No 
other pleading shall be allowed, except that the Court 


may order a reply to an answer or a third-party an- 
swer.” 


SUMMARY OF ARGUMENT 


1. Appellants have attempted to sue a stranger to the 
administration proceeding, not by filing a civil action, but 
rather in the administration case before the Probate Court, 
which appellants called upon to resolve in full, on the basis 
of petition, rule to show cause, and answer thereto, under 
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the theory of concealment of assets of the estate by appel- 
lee. The asset claimed to be concealed consists of a pro- 
rata share of the net worth of appellee corporation in which 
the estate owns one membership share of common voting 
stock. Appellee’s answer incorporated by-laws pursuant to 
which the directors of appellee determine the price paid by 
an incoming member, which is automatically applicable, as 
the price paid to an outgoing member, and added that the 
current determination was $600. Appellee’s answer made a 
full disclosure of the matters inquired of in the petition, 
denied the ownership by the estate of a pro-rata share of 
the net worth of appellee, and, in effect, set up an adverse 
claim thereto on behalf of appellee excepting to the extent 
of said $600. The legitimate object of the rule to show 
cause was attained by the discovery sought and elicited. The 
provisions of Section 20-1503 were fully satisfied. The 
Probate Court had no jurisdiction to further litigate these 
matters under the well-settled law of this jurisdiction. 


2. How could the Probate Court possibly find appellee 
guilty of concealment when counsel for appellants at the 
hearing stated to the Court that appellee had furnished all 
the information needed by appellants for the purpose of 
that proceeding? Appellants unsuccessfully attempt to 
create the illusion of concealment by claiming that it oc- 
curred when appellee allegedly attempted to buy appellants’ 
stock for $600 without disclosing the book value or true 
value of the stock. The fact is that no representative of 
appellee approached appellants for the purpose of purchas- 
ing the stock for $600, but rather, that counsel for appel- 
lants made the first contact and upon that first contact 
sought financial statements and financial statements were 
furnished as an enclosure to the same letter in which a rep- 
resentative of appellee first referred to the suggestion of 
surrender of stock at a future date at the $600 price fixed 
by the board of directors pursuant to the by-laws. 


3. An answer to a rule to show cause is not a pleading 
in that it is not an answer to a complaint to which Federal 
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Rule 8 would apply as clearly shown by Federal Rule 7 
which defines the pleadings to which Federal Rule 8 does 
apply. On the other hand, if the Court should hold that 
Federal Civil Rule 8 does apply to an answer to a rule to 
show cause, a review of the answer and the affidavit and 
exhibits specifically incorporated in the answer (JA 26-66) 
will clearly show that appellee did deny concealment, and 
in doing so fairly met the substance of the averments de- 
nied. 


4. Appellants admit the cooperative nature of the pur- 
poses for which the corporation was formed and then pro- 
ceed to analyze their claim on the basis that it were a busi- 
ness corporation formed for the purpose of making profit. 
The by-laws restricting the sale (of the one share of mem- 
bership stock which each member holds) to the corporation, 
and fixing the amount payable for such one share of stock at 
the price currently fixed for incoming members, are lawful 
with regard to the subject cooperative-type corporation, are 
more favorable to the withdrawing member than those ap- 
plied in many other cooperative-types of corporations; and, 
historically, this distinction between cooperative-type corpo- 
rations and business corporations formed for the purpose of 
making profit, has existed generally throughout the United 
States. 


5. The subject by-laws are binding upon appellants. Ap- 
pellants admitted that the decedent, Mabel Espey Hill, could 
not get any greater interest than her pharmacist husband, 
Walter R. Hill, who was an original member upon incorpo- 
ration of appellee in 1902 and who repeatedly participated 
as a director in setting the same price for incoming and 
outgoing members for the one share of common voting mem- 
bership stock. The decedent, Mabel Espey Hill, specifically 
cast her vote in favor of the subject by-law provisions com- 
plained of. 


6. Appellants’ reckless allegations of bad faith, violation 
of fiduciary responsibilities and unlawful actions to mani- 
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pulate the affairs of the Exchange are unfounded as clearly 
disclosed by the record. 


ARGUMENT 
I 


Probate Court Does Not Have Power or Jurisdic- 
tion Under Section 20-1503 To Try Issue of Title 
to a Pro-Rata Share in the Net Worth of Appellee, 
Raised by Answer to Rule To Show Cause, and 
Order a Stranger to the Probate Proceeding To Pay 
Money to Decedent’s Estate 


This Court in Cook v. Speare, 13 App. D.C. 446 reversed 
an order (which followed a rule to show cause) of the Su- 
preme Court of the District of Columbia (now the United 
States District Court for the District of Columbia) holding 
Orphans’ Court (now the Probate Court) directing a stranger 
to the administration proceedings to pay money to the Reg- 
ister of Wills. This Court stated at page 451 as follows: 


“The Court in passing this order was not invested 
with and authorized to exercise the broad chancery 
jurisdiction by which courts of equity may order 
money or securities to be brought into court, to 
await the final disposition of the case. But it was 
acting, and could act, only under a special statutory 
jurisdiction conferred upon it by the Testamentary 
Act of Maryland of 1798, Ch. 101, in force in this 
district; and the question here is, whether there is 
found in the statute any power to authorize the 
making of the order appealed from. No express 
provision, nor any provision from which such power 
is necessarily or reasonably implied, has been pointed 
out, and we fail to find such in the statute. On the 
contrary, incidental and constructive powers are ex- 
pressly forbidden to be exercised by the court.” 


This court continued on page 453 as follows: 


“This power of directing and compelling parties, 
whether technical parties to a pending proceeding 
or otherwise, to deliver or pay over money or prop- 
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erty, or to bring funds into court, was never sup- 
posed to have been conferred upon the Orphans’ 
Court by the Act of 1798, Ch. 101, because in such 
applications are generally involved questions of com- 
mon law or equity jurisdiction, as to the rights of 
the parties concerned, that could only be tried and 
determined by the courts of common law or equity.” 


And this court concluded in this case as follows at page 454: 


“But such adjudication of title and coercion of pay- 
ment are judicial acts not within the scope of the spe- 
cial statutory jurisdiction of the Orphans’ Court.” 


Subsequent to Cook v. Speare, Congress enacted a Code 
provision on “‘Concealment of Assets by Strangers” on March 
3, 1901 which appears as Section 20-503 of Title 20 of the 
District of Columbia Code, 1961 Edition, which differs 
slightly in phraseology, but which for purposes of this case 
is identical with the provision now codified as Section 20- 
1503 of Title 20 of the District of Columbia Code, as 
amended. Thereafter, in 1904, this court decided the case 
of Richardson v. Daggett, 24 App. D.C. 440, which involved 
an appeal from an order of the Probate Court, (after rule to 
show cause) dismissing the petition and dissolving the rule 
to show cause for want of jurisdiction. In the statement of 
the case the court pointed out as follows at page 443: 

“The respondents’ answer made a full disclosure 
of the matters inquired of in the petition, denied 
the ownership by the intestate of the property de- 
scribed, and set up an adverse claim thereto on 
behalf of certain other persons for whom he held 
the possession.” 


The court cited with approval Cook v. Speare and then 
proceeded to determine the issue as to whether any special 
jurisdiction to determine the question of title existed by 
reason of the new Code provision on “Concealment of As- 
sets by Strangers”. This court, in affirming the order of 
the Probate Court dissolving the rule to show cause and 
dismissing the petition on the basis of lack of jurisdiction, 
stated as follows at pages 445 and 446: 


1] 


“There would seem to be no doubt that the al- 
legation (of concealment) in this case was made in 
good faith, and had foundation in the surrounding 
circumstances set forth; but its legitimate object 
was attained by the discovery sought and elicited. 
Had there been no adverse title claim by the re- 
spondent an order of delivery would have followed 
as a matter of course. But, when the respondent 
gave a description of the articles in controversy, and 
at the same time claimed the title adversely, the pro- 
visions of Sec. 122 were fully satisfied. All that re- 
mained for the probate court to do was to termi- 
nate the proceeding and leave the parties to their 
remedies in the courts of general jurisdiction, either 
at law or in equity as the conditions might deter- 
mine.” (Emphasis supplied) 


In 1941 this court in Watkins v. Rieves, 75 U.S. App. 
D.C. 109, 125 F.2d 33, reaffirmed the aforesaid rules of 
law laid down in Cook v. Speare, supra, and Richardson vy. 
Daggett, supra, stating in pertinent part at pages 112 and 


113 as follows: 


“The courts of Maryland and of the District of 
Columbia have held uniformly and consistently, 
therefore, that the Orphans’ Court and Probate Court 
lack jurisdiction and are without power to decide 
disputes concerning title or possession, as between 
representatives of an estate and strangers who claim 
adversely to the estate * * * If the stranger denies 
concealment and claims title, there is no basis upon 
which the Orphans’ Court can get jurisdiction of 
him or proceed against him.” 


In the case now before this court, appellee in its answer 
to the rule to show cause and affidavit and exhibits incor- 
porated therein by reference (JA 26 through 66) denied ap- 
pellants’ right, title and interest to a pro-rata share of the 
net worth of appellee and fully set forth the facts and cir- 
cumstances under which appellants were entitled to only 
$600. 
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The Probate Court lacked either the jurisdiction or power 
to determine the issue of title to a pro-rata share of appel- 
lant in the net worth of appellee or the right of possession 
by appellee of such pro-rata share of the net worth of 
appellee, and the Probate Court properly dissolved the rule 
to show cause and dismissed the petition without prejudice 
to the right of the personal representatives to file action at 
law for the value of one share of the common stock. 


II 


Finding by Probate Court That Appellee Has Not 
Concealed Any Part of the Estate of Mabel Espey 
Hill Was Not Clearly Erroneous 


In view of the facts set forth in paragraphs 2 and 3 of 
appellee’s counterstatement of the case, coupled with the 
important fact that counsel for appellants stated at the 
hearing on the rule to show cause that appellee furnished 
all of the information needed by appellants for the purpose 
of that proceeding, there would have been utterly no basis 
upon which a court could conceivably find that appellee 
had concealed any part of the Estate of Mabel Espey Hill. 
Appellants try to bring this case within the definition of 
“concealment” by making the unique argument that con- 
cealment occurred when appellee’s president allegedly at- 
tempted to purchase the subject stock for $600 by letter 
dated July 14, 1965 (JA 24) and by letter dated July 14, 
1965 (JA 34-35), each addressed to H. Clay Espey, Esquire, 
counsel for appellants, while allegedly concealing the book 
value and true value of the subject share of stock. This 
argument falls by its own weight when the subject letters 
are considered. First, the letter of July 14, 1965 was in 
response to attorney Espey’s letter of July 12, 1965, 
requesting financial information as to the assets of the cor- 
poration. It is clear therefrom that counsel for petitioners 
was seeking financial information on the net worth of the 
corporation before any reference was made by appellee to 
the possibility of surrender or purchase of the stock for 


13 


$600. Moreover, financial information was forwarded to 
attorney Espey in the very letter of July 14, 1965 in which 
the first reference was made to a surrender of the stock for 
$600. Furthermore, a copy of the last balance sheet of ap- 
pellee was submitted to attorney Espey by appellee as an 
enclosure to the letter of July 14, 1965 (JA 34-35) where 
the next reference was made to a surrender of the subject 
stock certificate in exchange for $600. 


It is clear therefrom that the finding by the Probate Court 
that appellee has not concealed any part of the Estate of 
Mabel Espey Hill was not clearly erroneous. 


Ill 


Answer to Rule To Show Cause Is Not a Pleading, 
But, if It Were, Appellee Did Not in Legal Effect by 
Its Answer Admit Concealment 


Appellants attempt to obtain a reversal by arguing that 
the answer to the rule to show cause is a pleading within 


the application of Federal Rule 8 and by alleging that ap- 
pellee failed to deny concealment and thereby admitted 
concealment under Federal Rule 8. 


First, it is clear from a reading of the definition of the 
term “pleadings” contained in paragraph (a) of Rule 7 that 
an answer to a rule to show cause is not a “pleading” in 
that it is not an answer to the complaint or any other plead- 
ing specified under 7 (a). Federal Civil Rule 7 (a) specif- 
ically provides that there are no other “pleadings” other 
than those referred to in 7 (a). 


Secondly, if an answer to a rule to show cause where a 
pleading within the applicability of Federal Civil Rule 8, it 
is clear from a reading of the answer, affidavit and exhibits 
(JA 26-66) that appellee did in fact deny concealment. 


Appellants’ argument that the affidavit and exhibits did 
not form a part of the answer, although specifically incor- 
porated therein by reference, is without merit. It is clear 
from a reading of the answer, affidavit and exhibits thereto 
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(JA 26-66) that the denials fairly meet the substance of the 
averments denied as provided in paragraph (b) of Federal 
Civil Rule 8 cited by appellants. 


IV 


The By-Laws of Appellee, a Cooperative 
Type Corporation, Are Legal 


At the hearing on the rule to show cause, counsel for 
appellants admitted that appellee corporation was formed 
for the purpose of cooperatively buying the supplies that 
drug stores sell, and selling them to members at discount 
prices. Appellants then turn-about and attempt to argue 
that this is an ordinary business corporation formed for the 
purpose of making a profit. Distinctions between coopera- 
tive type corporations and business corporations formed 
for the purpose of making profit has long existed in the 
law. Under the law applicable to cooperatives, the subject 
by-laws are legal. Whitney v. Farmers Co-op Grain Co., 110 
Neb. 157, Clearwater Citrus Growers Association v. An- 
drews, 81 Fla. 299, 126 P. 2d 467, Driscoll v. East-West 
Dairymen’s Association, 52 Cal. App. 2d 468, 126 P. 2d 
467, Loch v. Paola Farmers Union Co-Op Creamery & 
Store Association, 130 Kan. 136, 285 P. 523, Farmers 
Union Co-Op Gin Co. v. Taylor, 197 Okla. 495, 172 P. 2d 
775, Adams v. Sanford Growers’ Credit Corp., 135 Fla. 513, 
186 So. 239. : 


Under the subject by-laws, a withdrawing member is en- 
titled to the price fixed under the by-laws for new members 
coming in. This by-law confers upon decedent’s estate bene- 
fits that exceed that permitted withdrawing members within 
the metropolitan area of Washington, D.C., such as country 
clubs, neighborhood swimming pools and recreation associa- 
tions, yacht clubs, and similar cooperative-type corporations, 
many of which pay nothing whatsoever to a withdrawing 
member. 
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Vv 


The By-Laws of Appellee Are Binding 
Upon Appellants 


Counsel for appellants admitted in response to a ques- 
tion by the Probate Court (TR 9, JA 70) that the decedent, 
Mabel Espey Hill, could not get any greater interest than 
her pharmacist husband, Walter R. Hill, had. The binding 
effect of the by-laws upon pharmacist Walter R. Hill is 
clearly shown from the facts set forth in paragraph 5 of 
appellee’s counterstatement of the case. The binding effect 
of the subject by-laws upon the decedent, Mabel Espey Hill, 
the pharmacist’s wife, is clearly shown by paragraphs 6, 7, 
8, 9 and 10 of appellee’s counterstatement of the case. 


VI 


Appellants’ Allegations of Bad Faith, Violation of 
Fiduciary Responsibilities and Unlawful Actions to 
Manipulate the Affairs of the Exchange Are Un- 


founded 


The record discloses that the original issuance of stock 
65 years ago contained the provision that “by mutual agree- 
ment of all stockholders, this stock is transferable only to 
the company’, which original issue included the certificate 
of Walter R. Hill, pharmacist, husband of the decedent, 
Mabel Espey Hill, who participated over the years in deter- 
minations by the board of directors of the price that would 
be paid by incoming members, which was the identical price 
paid by outgoing members, and which practice, in ac- 
cordance with the by-laws has consistently been applied to 
date (paragraph 5 of appellee’s counterstatement of the 
case). The decedent, Mabel Espey Hill, specifically voted 
by proxy in favor of the by-law provisions which addi- 
tionally spell out that the price fixed by the board of di- 
rectors for incoming members shall automatically be paid 
to outgoing members (paragraph 8 of appellee’s counter- 
statement of the case). The decedent, Mabel Espey Hill, 


16 


was notified from time to time that this practice was in ef- 
fect (paragraphs 6 and 7 of appellee’s counterstatement of 
the case). The president of appellee made a diligent search 
of the records of the corporation and found no objection 
registered by the decedent, Mabel Espey Hill, to withdrawal 
value with respect to which she was notified from time to 
time (JA 32). Having in mind the admission by counsel 
for appellants that the decedent, Mabel Espey Hill, could 
not obtain any greater rights than those of her husband, 
pharmacist Walter R. Hill (JA 70), appellants cannot be 
heard now to complain of the actions in which pharmacist 
Walter R. Hill participated as a director, and the decedent, 
Mabel Espey Hill, specifically voted for as a stockholder 

by reason of acquiesence and estoppel. Moreover, such by- 
laws and actions within the framework of a cooperative- 
type corporation are lawful as shown by the authorities cited 
under paragraph 4 of this argument. 


CONCLUSION 


The decision of the Probate Court should be affirmed. 


Respectfully submitted, 


James C. Wilkes, Jr. 
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SUMMARY OF ARGUMENT IN REPLY 
TO RESPONDENT’S BRIEF* 

Respondent does not show, nor attempt to show, that 
its $600 offer for the Estate’s one share of common (vot- 
ing) stock is “a fair and reasonable price,” in accordance 
with respondent’s By-Law Sec. 11.01 (JA 62), in relation 
to its pro-rata share of $4,500.00 in respondent’s Decem- 
ber 31, 1964, net worth of $1,040,939 (JA 21, 49) and 
true value of $5,500.00 (JA 10, admitted by failure to 
deny (JA 26-33). 


Respondent’s brief erroneously claims that its answer 
“denied the ownership by the state of a pro-rata share 
of the net worth of appellee, and, in effect, set up an ad- 
verse claim thereto on behalf of appellee (respondent) ex- 
cepting to the extent of said $600,” for its answer (JA 2- 
33) does not make or support the above-quoted statement. 
As heretofore claimed, respondent’s answer admits the ma- 
terial allegations of petitioners by failure to deny. 


Respondent does not even attempt to show that the law 
cited by petitioners in their brief does not apply or is incor- 
rect in the facts. 


Petitioners’ allegations are not “reckless” for they are 
fully supported by facts alleged by petitioners and admitted 
by respondent’s failure to deny. Their substance had been 
discussed with Executor Henry F. Kimball, Sr., who died 
July 21, 1966. Furthermore, the estate’s attorney dis- 
cussed the facts alleged and a rough draft of the petition 
with the Register of Wills after the Federal Rules of Civil 
Procedure had been made applicable to proceedings in the 
Probate Court, and after petitioners had been appointed 
and qualified as administratrix, D.B.N., C.T.A., and he ap- 
proved bringing the issues before the Court by petition 


*For brevity and clarity designations of parties will be as below: 


Appellants: “‘petitioners.” 
Appellee: “respondent.” 
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and rule to show cause. The petition and form of rule 
were processed through the Office of the Register of Wills, 
in accordance with the established practice, and the Dis- 
trict Court signed and issued the rule to show cause. 


ARGUMENT IN REPLY TO 
RESPONDENT’S BRIEF 


I 


Probate Court Does Have Jurisdiction and Power 
Under Section 20-1503 Upon Petition and Rule 
To Show Cause To Order a Stranger to an Estate 
Who Admits Having Estate Assets To Order It To 
Pay Over Such Assets to the Court’s Administra- 
tors 


The legal issue is whether respondent’s answer raised 
the issue of title against petitioners’ claim to an equit- 
able share of respondent’s net worth. Petitioners submit 
that it did not, but admitted their allegations. Respond- 
ent’s brief (p. 7) claims that its answer “denied the own- 
ership by the estate of a pro-rata share of the net worth 
of appellee, and, in effect, set up an adverse claim there- 
to on behalf of appellee excepting to the extent of said 
$600.” 


Respondent, in addition to its admissions by failure to 
deny, thus admits petitioners’ ownership of a $600 inter- 
est in respondent’s assets. Having made this admission, 
among others, respondent properly cannot deny to peti- 
tioners the Estate’s fair share in and of respondent’s net 
worth, admitted to be at least $4,500.00, or the true 
value of the Estate’s share of common (voting) stock ad- 
mittedly worth $5,500.00. 


Petitioners submit that respondent’s argument that the 
Probate Court does not have jurisdiction or power under 
Section 20-1503 to try issue of title and to order a stran- 
ger to the probate proceeding to pay money to Decedent’s 
estate (while correct as a legal proposition) is beside the 
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issues here for the reason that respondent’s answer does 
not, in fact, raise the issue of title, but by failure to deny 
admits petitioners’ allegations claiming an interest in re- 
spondent’s net worth. 


Petitioners’ case and appeal come squarely within the 
respondent’s quotation from Richardson v. Daggett, 24 
App.D.C. 440, as follows: 


“. . Had there been no adverse title claim by 
the respondent an order of delivery would have 
followed as a matter of course.” 


Richardson, supra, a case dealing with an earlier version 
of Section 20-1503, states that: 


“The general purpose of [the section] was to fur- 
nish a prompt remedy in the probate court for the 
discovery of the assets of estates in administration 
therein that may have been concealed, and their 


” 


reduction to possession when so discovered. ...- 


It is plain from the enactment of the predecessor of Sec- 
tion 20-1503 after Cook v. Speare, 13 App.D.C. 446, that 
the Congress intended to avoid circuity of actions for dis- 
covery and recovery of estate assets, such as a plenary ac- 
tion, and transfer to a probate proceeding for administra- 
tion, and to empower the Probate Court to order estate 
assets paid over to the Court’s administrator, or executor, 
and to punish for disobedience. See: Watkins v. Rives, 
125 F.2d 33, 75 USAppDC 109. 


Petitioners submit that in view of respondent’s failure to 
deny their allegations claiming that respondent holds and 
manages its assets as fiduciaries of and for their stockholders 
(such as Decedent’s Estate( (JA 3), and that the Estate’s 
share of respondent’s common (voting) stock had a book 
value of over $4,500.00 and true value of at least 
$5,500.00 (JA 11) there was no necessity or requirement 
that petitioners be relgated to a plenary civil action. The 
Probate Court, upon respondent’s failure to aver adverse 
title in the face of petitioners’ allegations, should, as a 
matter of course, have passed an order for payment to 
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Decedent’s Estate of the fair and reasonable value of its 
share of stock in proportion to its interest in the respond- 
ent’s net worth. 


Petitioners submit that the probate Court, in the facts 
on the record, had jurisdiction and power to order respond- 
ent to make payment to petitioners, and that its refusal todo 
so and its Order Dismissing Petition and Dissolving Rule To 
Show Cause (JA 74) was erroneous and should be reversed. 


Il 


Probate Court’s Finding That Respondent Had 
Not Concealed Any Part of the Estate 
of Decedent Was Erroneous 


The concealment occurred before petitioner’s petition 
was filed on March 1, 1967 (JA 2) and upon respondent’s 
letter dated July 14, 1965 (JA 24). Petitioners’ attorney’s 
letter to respondent, dated July 12, 1965 (JA 33) clearly 
stated the Estate’s request and position as follows: 


“Please send me a copy of your last balance sheet 
showing the corporation’s financial condition, and a 
statement of the number of outstanding member- 
ship shares (voting and non-voting), and the num- 
ber of outstanding preferred shares. Please also 
send me a copy of your by-laws in effect at this 
time. Any other information which will aid Mr. 
Kimball in the execution of his duty to secure 
full value for the decedent’s stock will be appre- 
ciated. 


“Please also inform me of any offer that you 
may wish to make for Mrs. Hill’s stock.” 


Respondent by letter, dated July 14th (JA 24), stated 
that it was sending Decedent’s Estate’s attorney respond- 
ent’s “last balance sheet,” and,a copy of its by-laws, and 
offered $600 for the Estate share of stock as the present 
withdrawal value, “‘as same can not be bequeathed or 
transferred.” The “‘last balance sheet” sent was respond- 
ent’s “condensed profit and loss statement for the year 
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ended December 31, 1964” and did not show respondent’s 
assets and liabilities. (JA 37-37) 


Decedent’s Estate’s attorney’s letter to respondent, dated 
July 16, 1965 (JA 36), pointed out that respondent’s “con- 
densed profit and loss statement for the year ended Decem- 
ber 31, 1964” did not show respondent’s assets and liabili- 
ties, and again stated the Estate’s request and position as 
follows: 


“Please send me, as requested in my letter of 
July 12th, a copy of your last balance sheet show- 
ing the corporation’s financial condition, including 
assets and liabilities. The requested information is 
needed in order for the executor to determine 
whether $600.00, which you state is the present 
withdrawal value of a share of common stock, is 
in fact the fair share of the corporation’s assets 
represented by Mrs. Hill’s membership share. Mr. 
Kimball [then executor] has to justify to the leg- 
atees under Mrs. Hill’s will the prices for which he 
sells the estate’s assets.” 


Respondent sent the Estate’s attorney the requested 
latest statement of its assets and liabilities with its letter 
dated July 23, 1965 (JA 37). 


The Probate Court erroneously held that the full disclo- 
sure made by respondent’s Answer (JA 26-66) was all that 
was required, and that petitioners then were relegated to 
a plenary civil action. As respondent on the record had 
concealed Decedent’s Estate’s common stock “‘fair and 
reasonable” value as long as it could, and had not claimed 
title adversely, all in violation of their duties and respons- 
ibilities as fiduciaries in relation to Decedent’s Estate, it 
follows that the Probate Court had full jurisdiction and 
power under Section 20-1503 to order payment to peti- 
tioners therefor, and erred in finding that respondent had 
not concealed any part of the Estate, and in dismissing 
the petition and rule to show cause which required respond- 
ent not only to show cause why it should not make disclo- 
sure, but also to pay to petitioners the true value of the Es- 
tate’s stock. 
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Re: Respondent’s Argument That Answer to Rule 
To Show Cause Is Not a Pleading, and That 
It Did Not Admit Concealment 

Petitioners submit that any document or paper of the 
Court, regardless of its descriptive designation, upon which 
the Court takes judicial action affecting the liberty of per- 
sons or property in estates of persons is a pleading. The 
Probate Court since before the memory of living persons 
has been taking judicial action affecting persons and prop- 
erty upon petitions for rules to show cause and rules issued 
thereon. See Mersh’s Probate Court Practice in the Dis- 
trict of Columbia, Second Edition, and particularly the 
index thereto and Volume 2, Chapter 22, A Collection of 
Assets, Sec. 1410 (p. 81) Form of Petition for Rule for 
Discovery and Delivery of Assets; Sec. 1411 Form of Rule 
To Show Cause for Discovery of Assets (p. 82). The form 
of rule set out on page 82 includes requirement why the 
stranger to the probate proceeding should not be required 
by the Court to turn over assets ot the Court’s officer for 
administration of an estate. 


Respondent’s claim that its answer is not a pleading is 
erroneous and comes too late. Furthermore, the July 1, 
1966, amendment to the Federal Rules of Civil Procedure 
made them “applicable” in probate proceedings in the 
United States District Court for the District of Columbia; 
it did not undertake to change the long established probate 
court procedures. 


IV 


Re: Respondent’s Argument That It Is a 
Cooperative Type Corporation and Its 
By-laws Are Legal 
Respondent misstates petitioners’ position in stating that 
they turn-about and attempt to argue that respondent is an 
ordinary business corporation formed for the purpose of 
making a profit. Petitioners stated: (Br. 10) 
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“There is nothing in the record to support the 
Court’s holding (Tr. 8, JA 70) that respondent was 
not formed to make money, but the record does 
show that respondent profited by a large amount 
of money after dividends, $854,287.00 designated 
“Retained Earnings.” (JA 21, 49) 

Distinctions between cooperative type corporations and 
business corporations formed for the purpose of making 
profit have been, and are, based upon the laws under which 
such corporations are formed. The statutes control, and 
respondent has not shown in this record or its brief any 
statutory provisions under which it was formed, and which 
apply to it. 


Under the respondent’s 1952 by-laws, taken as a whole, 
one becoming a member has to sign a contract at a low price 
for a share of common and voting stock, considering its pro- 
rata share in respondent’s net worth, which contains a provi- 
sion which specifically restricts him to the withdrawal price 
fixed by the board of directors. This is shown by the state- 
ments of respondent’s President James A. Member (JA 32). 


There is no such contract restricting the Estate share (JA 11) 
allegations not denied by respondent’s answer JA 26-66). 
See allegations of petitioners’ Paragraph 3 (JA 2-3), not 
denied by respondent’s answer (JA 26-66). 


Respondents’ statement (Br. 14) that the by-law (that 
a withdrawing member is entitled to the price fixed under 
the by-laws for new members coming in) “confers upon 
decedent’s estate benefits that exceed that permitted with- 
drawing members within the metropolitan area of Washing- 
ton, D.C., such as country clubs, neighborhood swimming 
pools and recreation associations, yacht clubs, and similar 
cooperative-type corporations, many of which pay nothing 
whatsoever to a withdrawing member”’ is without any sup- 
port in the record. However, in the instant case it is clear 
beyond question that the $600.00 price fixed by respond- 
ent’s board of directors for the Estate’s share of stock is 
not, and cannot be, a “‘fair and reasonable price”’ for it in 
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view of the fact that its admitted pro-rata share in the 
stated net worth of respondent is more than $4,500.00, 
and its true value is at least $5,500.00. 


V. 


Re: Respondent’s Argument That the By-laws 
of Respondent Are Binding Upon Petitioners 


The statement that Decedent could not get any greater 
interest in the respondent than her deceased husband had 
is true; he had a share of common (voting) stock, and De- 
cedent succeeded to it. Said husband died October 15, 
1924 (JA 9, admitted by failure to deny). The respond- 
ent’s by-laws in dispute were adopted June 16, 1952 (JA 
60). When they were adopted, aided by Decedent’s proxy, 
By-Law Sec. 11.01 provided, as it does now, that “It shall be 
the duty of the board of directors, prior to December 31st 
of each year,..., to fix and determine a fair and reasonable 
price” for each share of common (voting) stock. Respond- 
ent has admitted, by failing to answer or deny, the allega- 
tions of petitioners’ Paragraphs 12 B and C as follows: 


“B. The Exchange did not fairly and properly ex- 
ecute their legal and equitable duties, as fiduciaries 
for all interests affected by their actions, to stock- 
holders in the position of Decedent owning one un- 
restricted common stock share, which override, su- 
percede and transcend their artfully contrived ineq- 
uitable by-law duties and powers and actions, for 
they arbitrarily violated their duty “‘to fix and de- 
termine a fair and reasonable price” for Decedent’s 
unrestricted common stock share (and of every 
other unrestricted common stock share) when they 
fixed the price of $600.00 therefor, which has no 
fair and substantial relationship to the fair share 
and interest of Decedent’s unrestricted common 
stock share in the net worth of the Exchange which 
amount to about $4,591.93 by book value, and to 
at least $5,500.00 of true value. 


9 


“C. The Exchange violated their legal and equit- 
able duties as fiduciaries for all interests affected by 
their actions, which override, supersede or transcend 
their artfully contrived inequitable by-law duties and 
powers, when they unjustly attempted to apply to 
Decedent’s unrestricted common stock share issued 
December 8, 1924, the same $600.00 price fixed 
for sale of common stock shares under the restric- 
tive provisions of the application-contract required 
by Exchange By-Law Article 10 upon common stock 
shares sold under the Exchanges’ By-laws as refixed 
and approved at the Stockholders’ Meeting, held 
June 16, 1952, long after Decedent’s rights apper- 
taining to her common stock share had vested in 
her.” 


Petitioners submit that the by-laws of respondent, in 
the facts alleged by them, and admitted by respondent, 
are not binding upon her, and that the legal and equit- 
able duties of respondent override, supercede and transcend 
their artfully contrived inequitable by-law duties and pow- 
ers and actions, under the cases cited in petitioners’ brief. 


VI 


Re: Respondent’s Argument That Petitioners’ Alle- 
gations of Bad Faith, Violation of Fiduciary Re- 
sponsibilities and Unlawful Actions To Manipulate 
the Affairs of Respondent Are Unfounded 


Petitioners’ allegations are based upon factually alleged 
conditions set out with their claims as to the effects there- 
of. All of petitioners’ allegations were the result of long 
thought, and were discussed with the Register of Wills while 
in draft form, after the Federal Rules of Civil Procedure 
had been made applicable to proceedings in the Probate 
Court, and after petitioners had been appointed and quali- 
fied as administratrix, D.B.N., C.T.A., and he approved 
bringing the issues before the Court by petition and rule 
to show cause. He and his office processed petitioners’ 
petition as filed and the form of rule to show cause to sig- 
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nature by the Probate Court. Respondent’s claims that pe- 
titioners’ allegations are unfounded are only their conclu- 
sions, especially in view of their admissions by failure to 
deny directly and specifically. 


Petitioners fail to find in the record any support for re- 
spondent’s assertion (Br. 15) that Decedent “participated 
over the years in determinations by the board of directors 
of the price that would be paid by incoming members, 
which was the identical price paid by outgoing members.” 
Petitioners allege only that “Decedent and her personal 
representatives never conducted a retail drug business as 
owner or otherwise.” Decedent remained the widow of ° 
Walier R. Hill from October 15, 1924, then he died, until 
she died May 4, 1965, and never participated in respond- 
ent’s business except to receive communications and divi- 
dend checks, except to sign her proxy of June 4, 1952 (JA 
58-59). It is fair to state in view of respondent’s president’s 
statement (JA 32) that he made a diligent search of re- 
spondent’s records and found no objection to the respond- 
ent’s communication of April 18, 1952, that she did not 
participate in respondent’s business except to receive com- 
munications and dividend checks from it. 


Petitioners submit that their allegations are well founded 
and supported in the record. 


CONCLUSION 


The respondent’s brief fails to meet and overcome the 
facts and law stated and cited in petitioners’ brief. There- 
fore, petitioners submit that the decision of the District 
Court should be reversed as prayed in the conclusion of 
their original brief. 


, Respectfully submitted, 


H. Clay Espey 
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To the Honorable 
The Chief Judge and Judges of the United States Court of Appeals for 
the District of Columbia Circuit: 
Appellants Mildred He Kimball and Margaret Ann Espey, Administratrix, 
D. B. Ne, C. T. A., of the Estate of Mabel Espey Hill, Deceased, Administration 
No. 113985, Probate Court division of the United States District Court for the 
Diskrict of Columbia, hereinafter designated "petitioners, * petition this Court 


for a rehearing by the Deciding Panel and/or by the Oourt In Bané of their appeal 


« 
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herein from the Probate Court's Order, which this Court dented November 7, 1967, 
without opinion. Petitioners appealed from the Probate Court's Order, dated and 
filed March 28, 1967 (JA 74), dismissing their petition (JA 2) and dissolving 
the Probate Court's Rule To Show Cause (JA 25) requiring the Washington Whole~ 
sale Druge Exchange, a corporation, hereinafter designated "respondent," to 
"show cause” “why said corporation should not answer and disclose its financial 


condition on December 31, 196§, and on December 31, 1966, and the book value of 


Decedent Mabel E. Hill's common stock single share in said Exchange, and pay to 


said Administratrix, D.B.N.,» C.TeA., the true value of said common stock single 
share as disclosed by financial condition instead of the $600.00 price allegedly 


placed thereon arbitrarily by said The Washington Wholesale Drug Exchange and its 


board of directors without regard to its book or true value," On December 31, 
1964, said book value was $4,591.93 and true value was 954,500.00 (JA 10). 
It is assumed that the Court knows and understands the contents of the 
joint appendix and briefs. | 
Petitioners make this application for rehearing upon the following grounds: 
1. This case, being apparently one of first impression as to the 
applicability of the Federal Rules of Civil Procedure in probate proceedings 
in the District of Domania Probate Court under caenénonts to said Federal Rules 
effective July 1, 1966, calls for a statement of the grounds of decision and 
guide lines for litigants, officers of the Probate Court, which was not provided 
by this Court's judgment denying this appeal without opinion. 
2. Upon the record, respondent concealed the clenents of the value 
of Decedent's one share of respondent's common, voting stock when they offered 
$600.00 for it to Decedent's Personal Representative, without disclosing or 
mentioning any of the elements entering into its correct value, and thereby 
the Probate Court (a division of the United States District Court for the Dis- 


trict of Columbia by Section 11-522, D. C. Code 1967) hed jurisdiction under 
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Section 20-1503, D. C." Code, 1951, as amended, to require respondent to pay 
‘petitioners, officers of the Probate Court, for said share its book value and 
true value which respondent's pleading admitted, by failure to deny, eS be 
$4,591.93 and #5,500.00 respectively. Respondent having admitted that Decedent's 
Estate was entitled +04 $600.00 of respondent's capital for said share, the issue 


became a matter of how! much respondent would pay to petitioners, the Probate 


’ 


Court's officers, not an issue of title between petitioners and respondent as 


‘a stranger to Decedent's Estate as to respondent's capital. 

3. This Court and the Probate Court have failed to apply Rule ifof 

of the Federal Rules of Civil Procedure that said rules, made applicable to 
probate proceedings July 1, 1966, "shall be construed to secure the just, speedy, 
and inexpensive determination of every action." Assuming, without admitting, 
that this Court's judgment denying the appeal and the Probate Court's order dise 
missing petitioners' petition and the Probate Court's Rule To Show Cause are 
correct, and that petitioners! remedy is by a plenary civil action (JA 72), the 
Probate Court and this Court have, delayed just, and made mre expensive, deter- 
mination of petitioners’ claims by failing to transfer this proceeding from the 
District Court's Probate Court division to the civil side of the District Court 
or of the District of Columbia Court of General Sessions under legal power 80 

to do. 


I, THIS CASE, APPARENTLY OF FIRST IMPRESSION, CALLS FOR THIS 
COURT'S STATEMENT OF GROUNDS OF DECISION AND GUIDE 


LINES FOR: PETITIONERS . 


As this case is believed to be the first appeal arising from the Probate 
Court (a division of the United States District Court for the District of Columbia 
under Sec. 11-522, D. C. Code, 1967, as amended) efter the Federal Rules of Civil 
Procedure were made to "apply" to probate proceedings in said District Court 


by amendments effective July i, 1966, petitioners submit that this Court's 
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decision or judgment denying their appeal without opinion was erroneous. See 
Public Service Comm. v. Wisconsin Telephone Co., 289 US 67, 77 Led 1036, where. 
the Supreme Court saids "We have repeatedly emphasized the importance ofa 
statement of the grounds of decision, both as to facts and law, as an aid to 
litigants . . ." In a case of first impression regarding the application of the 
Federal Rules of Civil Procedure the Supreme Court in Sch legenhauf v. Holder, 
319 US 104, at page 112, 13 L ed 2d 152, at page 160, 85 S Ct 234, clearly indi- 
cated that appellate courts should "formulate the noone} guidelines," 


Petitioners submit that they, as officers of the Probate Court tow, should 


have the aid of this Court and of the District Court, holding Probate Court, in 

ascertaining the proper procedure for securing for Decedent's Estate from the 

respondent the admitted value of decedent's estate's one share of respondent's 
| 


| 
common, voting stock, 


TI. UPON THE RECORD HERE, AND wITHOUT RECOURSE TO AN UNNECESSARY 
AND UNREQUIRED PLENARY ACTION, PETITIONERS weRE ENTITLED 
TO AN ORDER ON RESPONDENT TO PAY, AND THE |PROZATS COURT 
ERRED IN DISMISSING THE PETITION AND DISSOLVING ITS RULE 
TO SHOW CAUSE, AND THIS COURT ERRED IN DENYING PETITIONERS ' 
APPEAL. 
The. Probate Court and this Court heave failed to grant ito petitioners the 


full benefit of the Federal Rules of Civil Procedure made to apply to probate 


proceedings in the District Court's "Probate Court" (Sec. 11-522, D. C. Code, 


1967, as amended), by the amendments to said Rules effective July 1, 1966. It 
is important to note that said rules now "apply" to probate proceedings. 
| 
Petitioners' Petition For Rule To Show Cause Why Discovery 4nd Delivery Of 


Assets Should Not Be Ordered, filed March 1, 1967 (JA 2), is a pleading according 
ae 


| 
to the requirements of Federal Civil Rule 8 for it "sets forth a claim for relief,® 


| 
contains in the circumstances a "short and plain statement of the grounds under 


‘which the court's jurisdiction dpends," contains in the circumstances “a short 
< | - 


ate 
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and plain statement of the claim showing that the pleader is entitled to relief," 
‘and contains “a demand for judgment for the relief to which he deems himself 
"entitled." 

Respondent's contention (Respondent's Brief, page 13) that an answer to a 

rule to show cause is not a "pleading" is erroneous. ‘The Probate Court's Rule 
To Show Cause required a responsive pleading. Respondent's answer did plead to 

- the Court respondent's view of the facts and legal situation; but it did not 

, deny but admitted petitioners’ material allegations. Respondent's brief, page 
13, claimed that "It is clear from a reading of the answer, effidavit and exhibits 
thereto (JA 26-66) that the denials fairly meet the substance of the averments 
denied as provided in paragraph (b) of Federal Civil Rule 8 cited by appellants." 
Petitioners submit that respondent's answer used a great many words to draw 
attention from the fact that they had no legal answer and defense to petitioners! 

> claims, without denying petitioners' factual, material allegations, or avoiding 

_ then by factual allegations. 

Respondent's answer (JA 26) and supporting affidavit (JA 32) by conclusory 

, allegations only deny that respondent is concealing any part of the assets of 

, Decedent's Estate, and deny it is concealing any information with respect to 

* Decedent's single share of respondent's common, voting stock. Such conclusory 
allegations are legally ineffective and have the same effect as admissions. 

It may be noted that the Probate Court's Rule To Show Cause why respdndent 
should not disclose its financial condition on December 31, 1965, and on Decem 
ber 31, 1966, and that respondent, while disclosing its financial condition on 
December 31, 1965, apparently failed to do so as of December 31, 1966. 

The Supreme Court in Schlagenhauf v. tiolder, 1964, 379 US 104, 13 L ed 2a 


152, 85 S Ct 234, held that the requirements of showing "cause" or "“zood cause* 
"are not met by mere conclusory allegations of the pleadings." "Cause" requires 


."an affirmative showing" beyon¢ "conclusory allegations." 
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| 
The Probate Court's Rule To Show Cause was its process requiring respondent 

| 
to file a responsive pleading to petitioners!’ petition. $aid rule shows that the 


Probate Court held that said petition is "2 pleading to which a responsive plead= 


| 

ing is required." 
Federal Civil Rule 8 (d), as to Effect of Failure to| Deny, clearly and 
definitely provides that 


“Averments in a pleading to which a responsive pleading is required, 
other than those as to the amount of damages, are admitted when not denied 
in the responsive pleading. .. ." 
Petitioners submit that, although respondent claimed in eral argument that 

it had claimed "title" as against petitioners, and claimed in its brief, page 11, 
that “appellee in its answer to the rule to show cause and affidavit and exhibits 
incorporated therein by reference (JA 26 through 66) denied appellants! right, 
title and interest to a pro-rata share of the net worth of appellee and fully 
set forth the facts and circumstances under which rere were entitled to 
only $600," respondent's answer and attached, incorporated papers in fact nowhere 
raise the issue of title against petitioners' allegations. Respondent admitted 


that petitioners are “entitled” to 3600.00; the issue here is whether respondent's 


mtitled to at least 


admissions as a matter of law show that petitioners are 
i 


$4,500.00, which they would be willing to accept. 
Consequently, respondent admitted petitioners! paragraph 2 allegations that 


" ... ‘The Exchange are not independent fee simple owners of their 


assets against the interests of their stockholders, but nold and manage 
their assets as fiduciaries of and for their stockholders." 


Respondent also admitted, by failure to deny, petitionerg' paragraph 5 allegation 
that Decedent owned and her Estate owns one share of the capital or common, voting 
i 


| 
stock of respondent (JA3—4), and petitioners' paragraph 7 allegations that on 


| 
July 14, 1965 (when respondent offered $600.00) such share had a book value of 


$4,591.93 and true value of $5,500.00. Respondent further admitted by failure 
to deny, petitioners' paragraph 8 allegation that respondent offered $600.00. 
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Having admitted by its offer of $600.00 that Decedent owned and was entitled 
to that much of respondent's assets end capital, respondent's conclusory claim 
of “title™ — outside of its pleadings — is inconsistent with its actions and 
legaily ineffective. 

The issue then becomes: What does the record here show that respondent 
should pay for Decedent's Estate's one share which cannot under respondent's by- 
laws be assigned nor sold, but must be surrendered to respondent? 

It is plain on the face of the facts shown by the record here that $600.00 
is not “a fair and reasonable price" for issuance and repurchase of respondents 
shares, required by respondent's Bylaw Sec. 11,01, especially in view of the facts 
that Decedent's Estate's share is not assigned by the signature thereon of Decedent 
or of her Representatives, and is not restricted by any contract as to sale price 
or value between Decedent or her Representatives and respondent. 

Respondent's claims on oral argument and in its brief, page l2, that petition~ 
er,’ admission at the Probate Court's nearing that respondent had furnished to 
petitioners’ counsel all the information he maaded (Ja 72), was dispositive of 
oetitioners' claims are completely erroneous. Petitioners' counsel said (JA 72) 
that "I think that the information furnished clearly shows that we are entitled 
to the money we ask," and that "For the purposes of this proceeding, I say yes" 
to the Probate Court's question "is there any information that you need that hasn't 
been furnished." 


The information received showed clearly, in petitioners' view, that respond= 


ent had not performed their legal duties to Decedent's Estate in connection with 


purchasing and taking over Decedent's share of stock, and had concealed and were 


continuing to conceal material elements entering into the correct value of 


Decedent's Estate's share of stock, and that petitioners correctly alleged, admit~ 
e 


ted by respondent's failure to deny, that 


a 


-- 


" . . . the arrangement and scheme of the Washington “Wholesale Drug 
Exchange, a corporation, end its board of directors, Hereinafter collectively 
designated 'rxchange' and 'Respondent,' by their by-laws and actions there=- 
under, hereinafter alleged, constitute an artful, inéquitable and unfair con~ 
cealing and screening of Decedent's Extate's fair share and interest in the 
net worth of the Exchange based upon Decedent's one ghare of the capital 
stock thereof, ..." (JA 3); 


and also admitted by failure to deny other factual; ptnaeeetons of petitioners, 

including their Paragraph 12 allegations. 
The furnishing by respondent of their statements of financial condition (set 

forth in the Joint Appendix, pp. 20-23, 41-51) falls completely short of their 


legal duties in the premises, as shown by Point IV and authorities cited thereunder 
in petitioners' brief, page 7. The law, illustrated by such authorities, is that 
respondent, including its directors and officers, in attempting or offering to 
purchase and take over Decedent's Estate's share of common voting stock, while 
standing in a fiduciary relationship to Decedent's Estate| and Representatives, 

were required to make full disclosure to Decedent's Representatives of all material 
elements in the full value of Decedent's share, such as its book value of $4,591.93 
and true value of $5,500.00, which respondent failed to do, although it admitted 
them by its answer. Respondent under said authorities was also required to disclose 
to and inform Decedent's Representatives of the true value of respondent's goodwill 


and real estate. Respondent has never made such disclosures, but admitted, by 
| 


failure to deny, petitioners! allegations that rezpondent's December 31, 1964, 


statement of financial condition, 


" . . e did not show any valuation for goodwili, nor allowance for the 

| 
true market value of the Exchange's land and buildings, which were shown to 
have low valuations." (JA 10, 23, 47) 


| 
Such failure to disclose according to fiduciary duty is concealment. 


Respondent has not to the present, in or out of the record herein, ever 


complied with or met the requirements laid down by this Court in Helms v. Duckworth, 


249 F2d 482, 101 USAppDC 390, at page 395, as follows: 
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"=. Yet, the fiduciary capacity of directors and dominant or 
controlling stockholders is unquestioned. . . . le believe that the holders 
of closely held stock in a corporation such as shown here bear a fiduciary 
duty to deal fairly, honestly, and openly with their fellow stockholders, 
and to make, disclosure of all essential information, 

"This rule ‘is based upon the proposition that, under all the circum 
stances of the case, it was the duty of the party who obtained the consent, 
acting in good faith, to have disclosed the facts which he concealed.! 
eo» +.» « |Ceortainly there mst be a duty to disclose information which if 
known to the other party might lead him either to withdraw or to insist 
upon some self-executing provisions for stock pricing not capable of being 
frustrated by the bad faith of either party. 

" . 2... Respondent's President Bradbury, JA 24, 34/7 who under~ 
took to draft the procedure for purchasing the decedent's stock is subject 
to a special duty to his associate to act in the utmost good faith and 
reveal any possible conflicts of their respective anterests. 

"Since our holding rests on the breach of a fiduciary relationship it 
is not necessary for the appellant to excuse or justify Easterday's (Dece— 
dent's Estate's) failure to have sought a revision of the sale price of the 
stock. Moreover, it is plain that any request by Easterday (Decedent's 
Estate) in this regard would have deen futile. Not only the circumstances 
but the express and calculated utterances of eppellee, ... ey make it 
crystal clear that any effort by Zasterday (Decedent's Estate) to negotiate 
a change in the price would have been frustrated. .. ." 


: Decedent's istate's entitlement to an equitable share in respondent's net 
‘worth having been admitted, and the book value of Decedent's Estate's share of 
stock having been admitted to be $4,591.93 and its true value #2500200, without 
regard to the true value of respondent's goodwill and real estate, the least the 
District Court, holding Probate Court, should have ordered respondent to pay 
petitioners is $4,591.93. Petitioners would be satisfied with and are willing 
to accept $4,500.00 for Decedent's Estate's one share. 
3. THE FEDERAL RULES OF CIVIL PROCEDURE SHOULD HAVE BEEN APPLIED 

IN THIS PROCSEDING, AND, ASSUMING UITHOUT ADMITTING CORRECT— 

NESS OF PRIOR DECISIONS HEREIN, SUCH DECISIONS HAVS DELAYED 

JUST, AND MiDS MORE EAPENSIVE, DETERMINATION OF PETITIONERS! 


CLAIM BY FAILURE TO TRANSFER THIS CIVIL PROCEEDING PROM THE 
DISTRICT COURT'S PROBATE COURT TO A CIVIL COURT UNDER EXIST- 


ING POWER. 
SSS SS 
Assuming, without admitting, the correctness of the Probate Court's Order 


Dismissing Petition and Dissolving Rule To Show Cause (JA 74) and this Court's 


November 7, 1967, decision without Opinion denying this appeal, the applicable 


Federal Rules of Civil Procedure require that they be "construed to secure the 
eS 


-10= 
just, speedy, and inexpensive determination of every action." Such a construction 
would appear to require, instead of the instant outright dismissal, with indica- 
tion that a plenary civil action might be brought (Ja 72); transfer of this pro~ 
ceeding from the Probate Court to the civil side of the District Court. As the 
District Court under Section 1404 (a), Title 28, U.S.C.4.,| has power for the con- 
venience of parties and witnesses, in the interest of justice, to transfer any 
civil action to any other district court or division where it might have been 
brought, the District Court, holdinz Probate Court, and this Court would appear 

to have inherent power, in the interest of justice, and anton direction to con- 
strue the applicable Federal Civil Rules to secure the just, speedy, and inexpen- 
sive determination of every action, to transfer this civil probate proceeding from 
the Probate Court to a civil court. ‘he Probate Court is a division of the District 
Court (Sec. 11-522, D. C. Code, 1967, as amended). Under Section 11-962, D.C. 
Code, it appears there is power to transfer this civil ce to the District 
of Columbia Court of General Sessions for trial, However,| in view of the admitted 
facts and applicable law there is no need for any trial or| further consideration 


in another court. In the early case of Nicholls v. Hodge's Executor, 1828, 26 US 


562, L Pet. 562, 7 L ed 263, the Supreme Court held as to the Orphans Court for the 
District of Columbia, that it had general power to administer justice in all 


matters relative to the affairs of deceased persons, according to law. The Probate 
i 
Court now has such power. 


Conclusion. 


Petitioners submit that for "the just, speedy, and inexpensive determination" 
of this civil proceeding, this Court should rehear this appeal, and alter or change 
its judgment to require respondent to pay petitioners not less then $4,500.00 for 


Decedent's Estate's one share of respondent's common stock, instead of the $600.00 


| 
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-10- | 


a -ll- 
admitted and offered by respondent as the amount to which Decedent's Estate is 


"entitled," which manifestly is not "fair and reasonable price," 


Respectfully submitted, 


H. Clay Espey, 
219 Southern Building, 
1425 H Street, N. W., 


Washington, D. 0 2009 
attorney for’ Appel lantse etitioners. 
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H. Clay Espey, 
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Certificate of Service. 


I hereby certify that a copy of the foregoing petition for rehearing of 
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this 22d day of November, 1967,and depositing it in the United States mails, 


H. Clay Espey, 
Attorney for Appellants-Petitioners, 


